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In the United States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11036 

John J. Deviny, Public Printer, et al., appellants 

v. 

Orton T. Campbell, appellee 


APPEAL FROM JUDGMENT OF THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Joint Appendix 

[Filed Mar. 30, 1950] 

Civil Action No. 1434-’50 

United States District Court for the District of 

Columbia 

Orton T. Campbell, 214 Massachusetts Avenue NW., 
Washington, D. C., plaintiff 

v. 

(1) John J. Deviny, Public Printer, North Capitol Street 
Bet. G and H Streets NW. 

(2) Harry B. Mitchell 
(3) Frances Perkins 
and 

(4) James Mitchell, U. S. Civil Service Commissioners, 
F Street at 8th NW., Washington, D. C., defendants 

Complaint for enforcement of veterans’ rights 


(l) 
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COUNT I 

1. The matter in controversy in this case exceeds Three 
Thousand Dollars (S3,000) in value. Jurisdiction of the Court 
exists under Title 11, District of Columbia Code, 1940 Edition; 
Federal Declaratory Judgment Act, 28 U. S. C. A. paragraphs 
2201 and 2202; Rule 57, Federal Rules of Civil Procedure; 
Administrative Procedure Act, 5 U. S. C. A. 1001 et seq., 
and The Veterans’ Preference Act of 1944, 5 U. S. C. A. 851 et 
seq. 

2. The defendants, John J. Deviny, Public Printer, and 
Harry B. Mitchell, Frances Perkins and James Mitchell, Com¬ 
missioners of the United States Civil Service Commission, 
reside and exercise their official functions as public officials 
in the District of Columbia, within the jurisdiction of this 
Court, and are sued in their official capacities. 

3. Plaintiff is an honorably discharged veteran of World War 
II, having served therein as a fighter pilot, and is a preference 
eligible entitled to the benefits of the Veterans’ Preference 
Act of 1944,5 U. S. C. A. 851, et seq. 

4. On, to wit, the 29th day of April 1949, defendant Public 
Printer preferred ten (10) charges of misconduct against de¬ 
fendant, who at that time was an employee of the Government 
Printing Office, and on, to wit, the 3rd day of June 1949, 
plaintiff was discharged by defendant, Public Printer, from 
his position of Planner, $5,450.00 per annum, because said 
defendant found all said ten charges of misconduct sustained. 

5. Plaintiff, in order to exhaust all his administrative reme¬ 
dies, appealed from the action of the defendant, Public Printer, 
to the defendants, U. S. Civil Service Commissioners, who 
sustained the findings of the defendant Public Printer. 

6. Plaintiff’s discharge was in violation of and contrary to 
the express provisions of the Veterans’ Preference Act in that 
the reasons given plaintiff by the defendant, Public Printer, 
prior to his discharge were not specific and in detail as required 
by said Act. 

7. The appeal proceedings before defendants, Civil Service 
Commissioners, w r ere defective under and contrary to regula¬ 
tions promulgated by said defendants under the Veterans’ 


Preference Act in that unsworn testimony was improperly 
received, used, and given greater weight than plaintiff’s sworn 
testimony in affirming the decision of the defendant Public 
Printer in discharging plaintiff. 

8. The regulations promulgated by defendants, Civil Service 
Commissioners, pursuant to the Veterans’ Preference Act were 
not reasonably adequate to provide plaintiff with a proper 
personal appearance and hearing in the appeal proceedings as 
they purported to do, in that said regulations, although per¬ 
mitting cross examination of witnesses, failed to provide a 
method of requiring, at the hearing in the appeal proceedings 
under the Veterans’ Preference Act, the presence of witnesses 
whose ex parte statements were relied upon by the defendants, 
Civil Service Commissioners, in reaching their decision; and 
such statements were received in evidence and considered by 
defendants, Civil Service Commissioners, without the oppor¬ 
tunity being afforded plaintiff of cross examination of the 
persons making such statements; and said defendants, Civil 
Service Commissioners, gave greater weight in reaching their 
decision to such statements than to testimony offered where 
the right of cross examination existed. Defendant, Public 
Printer, although requested to do so, failed and refused to 
produce witnesses at the hearing before the defendants, Civil 
Service Commissioners, whose statements nevertheless were 
used against plaintiff. Plaintiff was thus deprived of the right 
of cross examination of such witnesses; and defendants, Civil 
Service Commissioners, gave full weight and preference to the 
statements of such persons who did not personally appear at 
the said hearing as witnesses, notwithstanding the fact that 
their statements were not tested by cross examination and 
some were hearsay in nature, although the evidence offered 
by plaintiff was offered with the privilege of cross examination. 

9. Defendants, Civil Service Commissioners, acted contrary 
to the standard set by the regulations promulgated pursuant 
to the Veterans’ Preference Act regarding the application of 
rules of evidence to appeal proceedings in that all evidence 
offered by defendant, Public Printer, was accepted and given 
full credence by defendants, Civil Service Commissioners, 
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although the great bulk of same was irrelevant and imma¬ 
terial, was hearsay, or was not under oath. 

WHEREFORE, plain tiff prays: 

(1) that this Court enter a judgment declaring plaintiff’s 
discharge void and of no effect, and directing defendants to take 
such action as may be necessary so as to restore plaintiff as of 
June 3, 1949, to the position he held on June 3, 1949, the 
date of his improper discharge from service, with like effect as 
if his employment had not been interrupted. 

(2) and for such other relief as the Court deems just and 
proper. 

Orton T. Campbell, 
Orton T. Campbell. 

Warren E. Miller, 

Warren E. Miller, 

David S. Allshouse, 

David S. Allshouse, 

910 Seventeenth Street NW., 

Washington , D. C 

Attorneys for Plaintiff 
District of Columbia, ss: 

I, Orton T. Campbell, after having been first duly sworn on 
oath, depose and state that I have read the foregoing com¬ 
plaint by me subscribed and verily believe the facts therein 
stated to be true. 

Orton T. Campbell, 
Orton T. Campbell. 

Subscribed and sworn to before me this 29th day of March 
1950. 

Joe F. Cabrfri, 

Notary Public. 

DEMAND FOR JURY TRIAL 

Plaintiff demands a trial of the issues in this case by jury. 

David S. Allshouse, 

David S. Allshouse, 
Attorney for Plaintiff. 
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[Filed May 24,1950] 

Defendants' motion for summary judgment 

Now come the defendants, John J. Deviny, the Public 
Printer, and Harry B. Mitchell, Frances Perkins, and James 
Mitchell, United States Civil Service Commissioners, and move 
the Court for summary judgment pursuant to Rule 56 of the 
Federal Rules of Civil Procedure on the ground that there 
is no genuine issue as to any material fact, and the defendants 
are entitled to judgment as a matter of law. 

In support of this motion, the Court is respectfully referred to 
the affidavits of S. Preston Hipsley, Director of Personnel, Gov¬ 
ernment Printing Office, and William C. Hull, Executive Assist¬ 
ant to the United States Civil Service Commissioners, and the 
memorandum of points and authorities attached hereto. 

H. G. Morison, 

H. G. Morison, 

Assistant Attorney General. 
George Morris Fay, 

George Morris Fat, 

United States Attorney. 

E. Leo Backus, 

E. Leo Backus, 

Attorney, Department of Justice. 

Of Counsel: 

Edward H. Hickey, 

Edward H. Hickey, 

Attorney, Department of Justice. 

AFFIDAVIT OF S. PRESTON HIPSLEY 

Appellant’s note: [Affidavit of S. Preston Hipsley was later 
introduced at the trial as deft’s Ex. 1.] 

City of Washington, 

District of Columbia, ss: 

S. Preston Hipsley, being duly sworn, deposes and says: 

(1) I am the Director of Personnel in the United States 
Government Printing Office and make this affidavit in that 
capacity. 
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(2) As the Director of Personnel I am responsible for carry¬ 
ing out the policies and procedures governing employment in 
the Government Printing Office as promulgated by the Pub¬ 
lic Printer. 

(3) On April 25,1949, the Chief Clerk, who functions under 
my direction, was instructed by the Public Printer to take the 
necessary action to remove the name of Orton T. Campbell, Jr., 
from the rolls of the Government Printing Office. 

(4) On April 29, 1949, a letter was delivered to Orton T. 
Campbell, Jr., to notify him of the proposal to remove him 
from the rolls of the Government Printing Office under au¬ 
thority of Section 14 of the Veterans’ Preference Act of 1944 
to promote the efficiency of the service and to furnish him 
with the 10 charges supporting the action. Copy attached, 
see Exhibit A. 

(5) On May 13, 1949, the Public Printer received a letter 
dated May 12, 1949, from Orton T. Campbell, Jr., in answer 
to the Charges preferred in the letter of April 29, 1949. Copy 
attached, see Exhibit B. 

(6) On May 31,1949, the Chief Clerk was informed by the 
Public Printer that the charges had been sustained and he 
instructed him to process the necessary papers to remove 
Orton T. Campbell, Jr.’s name from the rolls of the Govern¬ 
ment Printing Office. 

(7) On June 3, 1949, Orton T. Campbell, Jr., was handed 
his letter of separation effective at the close of business June 
3,1949. Copy attached, see Exhibit C. 

S. Preston Hipsley, 

S. Preston Hipsley, 
Director of Personnel. 

Subscribed and sworn to before me, a Notary Public in and 
for the District of Columbia this 17th day of April, A. D., 
1950. 

Ernest C. Mellor, 

Ernest C. Mellor, 

Notary Public. 
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Exhibit A (To Affidavit of S. Preston Hipsley) 

April 29, 1949. 

Mr. Orton T. Campbell, 

Division of Plant Planning, 

Government Printing Office, 

Washington 25, D. C. 

I 

Sir: This is a 30-day notice of a proposal to remove you 
from the rolls of the Government Printing Office under au¬ 
thority of Section 14 of the Veterans' Preference Act of 1944, 
to promote the efficiency of the service because: 

(1) On or about April 12, 1949, without authority, you dis¬ 
tributed on Office time to employees of this Office printed copies 
of your brief filed in the U. S. Court of Appeals, containing 
controversial material and marginal notes in your handwrit¬ 
ing, which would tend to lower morale and efficiency by creat¬ 
ing disrespect for the Public Printer and other officials, and dis¬ 
satisfaction and discontent among employees. 

This action climaxes a record of misconduct extending over 
a 214-year period, which is outlined in the following addi¬ 
tional charges: 

(2) Your memorandum dated August 21,1947, to Mr. Harry 
E. Widmayer, Chief, Qualifications, Records and Certification 
section, copy of which is attached hereto. The memorandum 
itself and the acts which accompanied its preparation and 
presentation are disrespectful, insubordinate, and a violation 
of regulations. 

(3) Your making of false and unfounded charges against 
officials of this Office, as illustrated by the following quota¬ 
tion from your letter of February 3, 1948, to the Comptroller 
of the Government Printing Office: “* * * Further, I wish 
to state that the vicious attempt to connect Miss Driscoll with 
my personal affairs is but another example of the craven acts 
of unfounded, vague accusations and discriminations that have 
been meted out by the fertile imaginations of the two above- 
named officials (the Director of Personnel and the Director of 
Commercial Planning). There seemingly are no depths too 
deep for their unethical practices or their imagining something 
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today and tomorrow stating the product of their imagination 
as fact, probability, or likelihood * * 

(4) Circulating or causing to be circulated among employ¬ 
ees of the Government Printing Office on or about August 19, 
1948, false statements concerning official actions of officials and 
supervisors; for example, the following quotation from a mim¬ 
eographed appeal for funds, made in your behalf allegedly by 
the National Veterans’ Council: “* * * The suit as filed 
alleges that certain officials of the Government Printing Office 
in illegally denying ‘Tex’ Campbell his statutory and equitable 
rights to his old job, have resorted to corrupt and fraudulent 
action as acknowledged in District Court on August 2,1948 , by 
the Justice Department attorney representing the Govern¬ 
ment Printing Office. * * *” [Italics supplied.] 

(5) Removing and photostating without authority or caus¬ 
ing to be removed and photostated without authority for per¬ 
sonal use official papers of the Government Printing Office. 
(For example Exhibit 9 submitted in your appeal to the Civil 
Service Commission for use at a hearing on or about July 16, 
1947.) 

(6) Removing from the Government Printing Office with¬ 
out authority or causing to be removed from the Government 
Printing Office without authority official papers of the Gov¬ 
ernment Printing Office and supplying such papers or causing 
the same to be supplied to outside sources, together with false 
or misleading statements concerning the meaning of such 
papers. (For example papers referred to in letter dated Au¬ 
gust 21, 1947, from American Legion to the Public Printer.) 

(7) Raising objections in a disorderly manner on or about 
January 26, 1948, to proper work assignments, as evidenced 
by your reaction to your detail from the Commercial Planning 
Division to the Plant Planning Division. 

(8) Making a false statement in writing that the Di¬ 
rector of Personnel committed perjury in connection with 
your various appeals, a statement which investigation 
has shown to be without foundation. (See your letter of Feb¬ 
ruary 3,1948 addressed to the Comptroller of the Government 
Printing Office.) 
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(9) Making a false statement in writing that the Director 
of Commercial Planning committed perjury in connection with 
your various appeals, a statement which investigation has 
shown to be without foundation. (See your letter of Febru¬ 
ary 3, 1948 addressed to the Comptroller of the Government 
Printing Office.) 

(10) Obstructing the work of the Congressional Informa¬ 
tion Section on or about October 18,1948, by unauthorized use 
of the section’s telephone for personal business. 

You have the right to answer personally and in writing this 
notification of proposed action and the right to furnish affida¬ 
vits in support of such answers. Your reply to the charges, 
if you intend to file one, should be received by this Office within 
15 days from the date of receipt of this letter by you. 

Upon the receipt of your answer, if any, and in any event 
after the expiration of the 15-day period, a decision will be 
made and communicated to you. 

Pending final action, you may work if you so desire. 

Yours truly. 


John J. Deviny, 

Public Printer. 
By E. C. Mellor, 

Acting Chief Clerk . 


a?-*',****. 








Mi vc.c £s s ruL y <£T!2 ^Lz£l 
4^6****°*^ 'S*+*A£j£, /&+S/*+■*&££ > 

(&Cf ^**4 ^ u - 

/J A^fcr j/^r+vjf&n 'h*t 9 

t+t'j/'&f j&S \ 



fr+* 

/[ Arf*+*> — *n*y<h^rt c 




* / 


*z;/y7' 

^»f4^>«gu i*Of- 





exhibit A 


11 


Exhibit B (To Affidavit of S. Preston Hipsley) 

May 12,1949. 

Honorable John J. Deviny,- 
Public Printer, 

Government Printing Office, 

Washington 25, D.C. | 

Dear Sir: Following is my answer to the charges preferred 
against me under authority of Section 14 of the Veterans’ Pref¬ 
erence Act of 1944 in your letter dated April 29, 1949. The 
paragraphs herein are numbered in the same order as those 
contained in your letter in reference. 

1. I deny that on or about April 12,1949, or at any time that 

I distributed, without authority, on office time, printed copies 
of my brief filed in the United States Court of Appeals for the 
District of Columbia. ! 

In accordance with the provisions of the Veterans’ Prefer- i 
ence Act, I request that I be specifically apprized as to the exact I 
nature of the marginal notes and controversial material which 
is the alleged basis for your first charge supporting my pro¬ 
posed dismissal. 

2. I deny that my memorandum of August 21,1947, was dis¬ 
respectful, insubordinate, or in violation of regulations. 

I request that I be informed as to the specific acts accom- | 
panying the preparation and presentation that are alleged to 
be disrespectful and insubordinate, and the regulations alleged 
to have been violated. 

I further state that this particular charge is one year and ] 
eight months old, and that I am prejudiced by the passage 
of time in this incident in that it was satisfactorily disposed of ! 
nearly two years ago. 

3. I deny that statements attributed to me are false and un- | 
founded. I request that I be informed as to the specific state¬ 
ments attributed to me which are alleged to be false and I 
unfounded as contained in my letter of February 3, 1948. 

This charge is also over a year old and was officially disposed 
of at that time. ! 

4. I deny that I circulated or caused to be circulated on or 
about August 19, 1948, a mimeographed appeal for funds. 

This is another incident that occurred nine months ago and | 
is just now being brought to my attention as being my respon- I 
sibility. j 


■ 
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5. I deny removing and photostating or causing to be re¬ 
moved and photostated without authority for personal use any 
official papers of the Government Printing Office, and specifi¬ 
cally, I deny Exhibit 9 referred to in your letter! 

I request that I be advised specifically as to the exact official 
papers alleged in your letter. I further request that I be ad¬ 
vised as to the exact time ■when this matter was brought to the 
attention of the Government Printing Office, because this 
charge obviously falls into the same category as the other 
charges in that the matter is practically two years old, has 
obviously been officially alleged to have been my responsibility 
for a long period of time, and has suddenly become the basis 
for an allegation supporting my proposed dismissal after a 
lapse of two years’ time. 

6. I deny that I removed or caused to be removed without 
authority, official papers of the Government Printing Office, 
either for the purpose of supplying same to the American 
Legion or for any other purpose, or that I made any false or 
misleading statements concerning same. 

I request that I be informed as to the exact official papers 
alleged to have been my responsibility for supplying to the 
American Legion. 

I request that I be informed as to the specific statements 
alleged to be false or misleading which were supplied to the 
American Legion. 

Again, this charge is nearly two years old and is only now 
being used as a basis of alleged charges for my proposed dis¬ 
missal. 

7. I deny that I raised objections in a disorderly manner con¬ 
cerning my detail to Plant Planning on or about January 26, 
1948. 

I request that I be advised specifically wherein an objection 
was raised in a disorderly manner. 

This is another charge relating to an alleged incident whose 
date is over a year old and has not been previously brought to 
my attention as being a possible basis for any special action 
supporting my proposed dismissal. 

8. I deny that I made a false statement concerning the Di¬ 
rector of Personnel in my letter of February 3, 1948. 
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9. I deny that I made a false statement concerning the Di¬ 
rector of Commercial Planning in my letter of February 3,1948. 

The allegations in charges 8 and 9 are again over a year old 
and were officially discarded at that time. 

10. I deny that I used a sectional telephone on or about Oc¬ 
tober 18, 1948 for personal business beyond that customarily 
done throughout the office. 

This charge is also seven months old and was disposed of at 
that time. 

Most of the allegations are directly involved with my appeal 
case w r hich is presently before the Court for decision on juris¬ 
diction and subsequently evaluation on the merits. Further, 
resolutions for briefs Amicus Curiae to be filed in my behalf 
have been passed by National Headquarters of recognized Vet¬ 
eran organizations, neither of which organization would sup¬ 
port a member if such member were not strongly believed to 
be innocent of all such allegations as contained in your letter 
of April 29, 1949. 

The proposed action is particularly inappropriate in view of 
the fact that I have always consistently conducted myself both 
during office hours and after my regular working period in the 
best interests of the office and the United States Government. 

I have been an employee of the Government Printing Office 
for nearly 14 years, starting as an apprentice in 1935 and by 
successive promotions am now in one of the most preferred posi¬ 
tions in the office requiring a high degree of technical knowledge 
and skill. Such position was obviously given me as official rec¬ 
ognition of my continuous diligent efforts, competency, and 
loyalty at all times in the best interests of the Government 
Printing Office for the past 14 years, as evidenced by many 
letters of commendation presented me by the highest officials of 
the Government Printing Office and other agencies. 

It is my intention to continue conducting myself in a diligent 
and proper manner in the best interests of the Government 
Printing Office for many years to come. 

Very truly yours, 

Orton T. Campbell, 
Orton T. Campbell, 

P. 0. Box 2207, Washington , D. C. 
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Exhibit C (To Affidavit of S. Preston Hipsley) 

United States Government 

Printing Office, 
Washington 25, D. C., June 3,1949. 

Office of the Public Printer 

Mr. Orton T. Campbell, Jr., 

Division of Plant Planning, 

Government Printing Office, 

Washington 25, D. C. 

Sir: Careful consideration has been given to the answers con¬ 
tained in your letter of May 12, 1949 in reply to the charges 
presented in our letter of April 29, 1949 and it has been deter¬ 
mined that the charges are sustained. Therefore, your separa¬ 
tion from the rolls of this Office is directed to promote the effi¬ 
ciency of the service. 

Particular consideration was given to your request for addi¬ 
tional information in connection with charge No. 1. As the 
marginal notes and controversial material were written by you 
in the copies of the brief which you distributed, and as some 
of these briefs have been returned to you, it is obvious that 
the information requested is peculiarly within your own knowl¬ 
edge and that, therefore, nothing would be accomplished by 
compliance with your request. 

Your services will be terminated at the close of business 
June 3,1949. Notification of Personnel Action, Standard Form 
50, is attached. 

Any money due you for salary or unconsumed annual leave, 
will be paid if you will call at the Guide Office, first floor, Build¬ 
ing 3, after 3 p. m. on the regular pay day following your separa¬ 
tion; or if you so request, a payment, if any, will be made by 
check. 

Please return your identification card so that settlement of 
your account may not be delayed. 

In accordance with Section 14 of the Veterans’ Preference 
Act of 1944, Public Law 359, approved June 27, 1944, you may 
if you so desire, appeal within 10 days after the effective date 
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of the adverse action to the United States Civil Service Com¬ 
mission, Chief Law Officer, Washington, D. C. 

Your truly, 


John J. Deviny, 

Public Printer. 
By H. H. Wright, 

H. H. Wright, 

Chief Clerk. 


Affidavit of William C. Hull 

Appellant’s note: [Affidavit of William C. Hull was later 
introduced at the trial as Defendant’s Exhibit 2.] 

City of Washington, 

District of Columbia , s$: 

William C. Hull, being duly sworn, deposes and says: 

1. I am the Executive Assistant to the United States Civil 
Service Commissioners. 

2. I have caused an examination to be made of the official 
files and records of the United States Civil Service Commission 
with reference to the administrative action taken by the said 
Commission in the case of any appeals filed with the said 
Commission under section 14 of the Veterans’ Preference Act 
of 1944 (58 Stat. 390) as amended, (61, Stat. 723) by plaintiff 
Orton T. Campbell from an action of the Public Printer where¬ 
by the said plaintiff was discharged from his position as 
Planner, United States Government Printing Office, effective 
June 3,1949. 

3. The official files and records of the United States Civil 
Service Commission reveal that plaintiff Orton T. Campbell 
filed an appeal with the Chief Law Officer of the United States 
Civil Service Commission (5 CFR 22.6) from the action of 
the Public Printer which resulted in the said plaintiff’s dis¬ 
missal from the service effective June 3, 1949. The case was 
fully investigated and at the request of plaintiff Orton T. 
Campbell a hearing was held on August 16 and IS, 1949, at 
which hearing the said plaintiff was represented by counsel. 

4. The Chief Law Officer of the United States Civil Service 
Commission, under date of November 4, 1949, made his find- 

960009—51 - 2 
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ings and recommendation, a copy of which is attached hereto 
as Exhibit No. 1. By his findings and recommendations, the 
Chief Law Officer of the United States Civil Service Commis¬ 
sion found that the removal of plaintiff Orton T. Campbell 
was for such cause as would promote the efficiency of the 
service as provided in section 14 of the Veterans Preference 
Act of 1944, and that the personnel action of the Public Printer, 
which resulted in the removal of said plaintiff from the services 
June 3, 1949, was not arbitrary, unreasonable, or capricious. 

5. The findings and recommendation of the Chief Law Offi¬ 
cer of the United States Civil Service Commission was duly 
sent to plaintiff Orton T. Campbell by a letter of November 
4,1949 (Exhibit No. 1), and the said plaintiff was duly notified 
of his rights to further appeal (5 CFR 22.11). 

6. The plaintiff Orton T. Campbell then filed an appeal 
with the Board of Appeals and Review of the United States 
Civil Service Commission from the action of the Chief Law 
Officer of the United States Civil Service Commission, which 
sustained the action of the Public Printer removing the said 
plaintiff from the service effective June 3, 1949. The said 
plaintiff requested and was granted a hearing before three 
members of the Board of Appeals and Review of the United 
States Civil Service Commission on January 24,1950. 

7. The Board of Appeals and Review, after consideration 
of the entire record including the hearing of January 24, 1950, 
affirmed the decision of the Chief Law Officer of the United 
States Civil Service Commission which sustained the action 
of the Public Printer removing the plaintiff Orton T. Camp¬ 
bell from the service effective June 3, 1949. The decision of 
the Board of Appeals and Review was transmitted to plain¬ 
tiff Orton T. Campbell by letter of February 14, 1950, a copy 
of which is attached hereto as Exhibit No. 2. 

8. Plaintiff Orton T. Campbell, by his attorney, David S. 
Allshouse, then filed an appeal with the United States Civil 
Service Commissioners from the decision of the Board of Ap¬ 
peals and Review of February 14, 1950. 

9. The United States Civil Service Commissioners after re¬ 
consideration of the entire record sent their decision to Attor¬ 
ney David S. Allshouse by letter of March 17, 1950, a copy of 
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which is attached hereto as Exhibit No. 3. In this decision 
the United States Civil Service Commissioners affirmed the 
action of the Board of Appeals and Review affirming the deci¬ 
sion of the Chief -Law Officer which sustained the action of the 
Public Printer whereby Plaintiff Orton T. Campbell was re¬ 
moved from his position as Planner, United States Government 
Printing Office, effective June 3,1949. 

(S) William C. Hull, 

William C. Hull, 
Executive Assistant. 

Subscribed and sworn to before me, a notary public, in and 
for the District of Columbia, this 2Sth day of April 1950. 

Exhibit No. 1 (To Affidavit of William C. Hull) 

November 4, 1949. 

Mr. Orton T. Campbell, Jr. 

P. O. Box 2207, Washington, D. C. 

Dear Mr. Campbell: There is transmitted herewith a copy 
of my findings and recommendation on your appeal to the 
Commission under Section 14 of the Veterans’ Preference Act 
of 1944, as amended, affirming the action of the U. S. Gov¬ 
ernment Printing Office effecting your removal on June 3, 
1949. In addition, there is enclosed a copy of the summariza¬ 
tion of the hearing held in connection with your appeal. 

For the Commission: 

Very truly yours, 

Alfred Klein, 

Chief Law Officer. 

United States Civil Service Commission 
office of the chief law officer 
Washington, D. C. 

Appeal of Orton T. Campbell, Jr. 

UNDER SECTION 14 OF THE VETERANS’ PREFERENCS ACT OF 1944, 

AS AMENDED 

Appeal of a removal from the position of Planner, $5,450 
per annum, United States Government Printing Office, Wash¬ 
ington, D. C., effective June 3,1949. 
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Introduction 

Under date of April 29, 1949, a letter was directed to Mr. 
Campbell from Mr. John J. Deviny, Public Printer, by Mr. 
E. C. Mellor, Acting Chief Clerk, United States Government 
Printing Office, proposing his removal on the basis of ten 
charges. The letter advised Mr. Campbell of his right to 
reply to the charges personally and in writing within fifteen 
days of the date of their receipt. 

Mr. Campbell replied to the charges by letter of May 12, 
1949. Following receipt of Mr. Campbell’s reply, the Public 
Printer directed that his case be considered by a Board of four 
officials of the Printing Office, and that the Board submit recom¬ 
mendations to him. The Board met on May 17 and 18, 
1949 and discussed the case of Mr. Campbell. On May 23d, 
the Board submitted to the Public Printer its unanimous rec¬ 
ommendation that Mr. Campbell be removed, together with a 
transcript of the proceeding of the Board. The Public Printer 
reviewed the charges, the reply of Mr. Campbell and the tran¬ 
script and recommendation of the Board and determined that 
the charges were sustained and that Mr. Campbell’s separa¬ 
tion should be effected. 

Thereafter, by letter of June 3,1949 from the Public Printer 
by Mr. H. H. Wright, Chief Clerk, Mr. Campbell was advised 
of the decision to dismiss him and told of his right to appeal 
to the Civil Service Commission under the provisions of Sec¬ 
tion 14 of the Veterans’ Preference Act. 

Mr. Campbell appealed to the Commission by letter of June 
9, 1949 and his case was docketed for investigation and ad¬ 
judication. During the investigation, photostats and copies 
were obtained of pertinent documents in the files of the Gov¬ 
ernment Printing Office. In addition, affidavits were secured 
from Mr. Campbell and from the following named officials and 
employees of the Government Printing Office: Russell H. Her- 
rell, Executive Officer; F. E. Cristofane, Comptroller; S. Pres¬ 
ton Hipsley, Director of Personnel; Eustis E. Morsberger, 
Assistant to the Planning Manager; Emmett I. Hill, former 
Director of Commercial Planning; Louis W. Panneton, As¬ 
sistant Director for Planning Procurement; John H. Gruver, 
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Veterans Coordinator; Harry E. Widmayer, Planner in Charge; 
Clarence T. Crown, Planner in Charge; William T. Meany, 
Planner in Charge, John J. Rowe, Planner in Charge; Frank 
S. Knoblock, Planner; Ewell Baulsir, Supervisor, Commercial 
Planning Procurement Unit; Robert E. Quirk, Planner; Mas- 
sie Blankinship, Planner; Donald S. Funk, Senior Clerk; Wil¬ 
liam E. Freeman, Planner in Charge; William H. Wannall, 
Senior Clerk; Merle M. Gilroy, Planner; Roy S. Musick, Plan¬ 
ner; Neilson McGown, Linotype Operator; Milo C. Ander¬ 
son, Linotype Operator in Charge; and Morris H. Reaves, 
Superintendent in Composition. 

Following completion of the investigation, a hearing was 
held in the Commission on August 16 and 18, 1949 pursuant 
to the request of the appellant. Mr. Campbell was present 
during the hearing and was represented by Mr. David S. Alls- 
house, Attorney at Law. Mr. Herbert J. Jacobi appeared as 
a witness for Mr. Campbell and testified at the hearing. The 
Government Printing Office was represented by Mr. Mellor. 
Subsequent to the hearing, a summarization was prepared of 
the relevant facts, representations and questions in issue in 
connection with the appeal as developed during the hearing 
and copies of such summarization were submitted to the par¬ 
ties for their review and signature. Messrs. Campbell and Alls- 
house signed and returned the summarization with notations 
of several minor typographical errors. Mr. Mellor signed and 
returned his copy without notation. 

The photostats and copies of documents secured during the 
investigation by the Commission; the affidavit; the signed 
summarization copies; and all memoranda and correspond¬ 
ence in connection with the case have been incorporated 
into the Commission’s appeal file which has been and is pres¬ 
ently available for inspection by the parties concerned, and all 
matters therein have been duly considered in connection with 
the adjudication of the case. 

Analysis and Findings 

The information in the Commission’s appeal file establishes, 
and the representative of the Government Printing Office at 
the hearing in the Commission stipulated, that at the time of 
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the dismissal of Mr. Campbell, he was a preference eligible 
employee within the meaning of Section 14 of the Veterans’ 
Preference Act of 1944, as amended, and as such entitled to 
the benefits of the section, including the right of appeal to the 
Commission. 

Section 14 of the Veterans’ Preference Act provides that when 
the discharge of a preference eligible employee is sought, such 
employee “shall have at least thirty days’ advance written 
notice * * * stating any and all reasons, specifically and 
in detail, for any such proposed action; such preference eli¬ 
gible shall be allowed a reasonable time for answering the same 
personally and in writing, and for furnishing affidavits in sup¬ 
port of such answer, * * 

The appellant and his attorney have submitted that the dis¬ 
missal action taken by the Government Printing Office was 
procedurally defective in the charges 1, 2, 3, 6 and 7 in the 
letter of April 29, 1949 are not “specific and in detail” as re¬ 
quired by Section 14. 

The requirement as to specificity and detail in Section 14 is 
met when the reasons for the action proposed are given specif¬ 
ically enough and in sufficient detail that the employee clearly 
understands the alleged grounds for the action proposed and 
knows the particular offenses charged against him and is thus 
in a position to submit his defense. The technical nicety of 
an indictment at law is not necessary in such a personnel 
proceeding. 

A study of the April 29th notice of proposed adverse action, 
the appellant’s reply and the facts disclosed during the instant 
appeal indicates that charges 1, 2, 3, 6 and 7 are fully specific 
and in detail. The appellant’s attorney, Mr. Allshouse, sub¬ 
mitted during the hearing in the Commission that any want of 
specificity and detail in the charges could not be made up in 
subsequent proceedings. This submission is entirely correct; 
however, the charges in the April 29 notice as written and con¬ 
tained therein appear, in themselves, to meet the requirements 
of the act. The matters considered in connection with the 
charges, such as the appellant’s reply and the subsequent pro¬ 
ceedings in the Government Printing Office and the Commis¬ 
sion were not studied for the purpose of adding to the definite- 
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ness of the charges but for the purpose of determining if the 
charges as contained in the April 29 notice were “specific and 
in detail”. 

In addition to furnishing Mr. Campbell the reasons for his 
removal specifically and in detail, the Government Printing 
Office has complied with the other procedural requirements of 
Section 14. The appellant was allowed a reasonable time to 
reply to the charges and he was advised in writing on June 3, 
1949 that his reply had been considered and that the decision 
had been made to effect his discharge. The removal of Mr. 
Campbell was made effective June 3,1949; accordingly, he had 
advance notice in excess of the thirty days required by law. 

We come now to the merits of the personnel action resulting 
in the dismissal of Mr. Campbell. For the sake of clarity, the 
ten charges preferred against the appellant are discussed indi¬ 
vidually hereinafter. 

Charge 1: On or about April 12, 1949, without au¬ 
thority, you distributed on Office time to employees of 
this Office printed copies of your brief filed in the U. S. 
Court of Appeals, containing controversial material and 
marginal notes in your handwriting, which would tend 
to lower morale and efficiency by creating disrespect for 
the Public Printer and other officials, and dissatisfaction 
and discontent among employees. 

Before discussing Charge 1, as such, it is believed pertinent 
that certain background information relative thereto be con¬ 
sidered. Mr. Campbell served as an employee of the Govern¬ 
ment Printing Office from October 1935 until January 1943, 
when he went on military furlough. He returned from military 
furlough in April 1946 and shortly thereafter submitted a claim 
to the officials of the Government Printing Office that he had 
not been properly restored after his military service. The offi¬ 
cials of the Office did not agree that his restoration was im¬ 
proper and so he appealed to the Veterans Service Section of 
the Civil Service Commission. The Commission upheld the 
restoration as effected by the Government Printing Office and 
Mr. Campbell took his case to the United States District Court 
for the District of Columbia. The District Court granted a 
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summary judgment against the appellant and he next appealed 
to the United States Court of Appeals. It was in connection 
with his appeal to the Court of Appeals that the brief referred 
to in charge 1 was prepared. 

During the appeal to the Commission, the Government 
Printing Office submitted in evidence a photostat of the appel¬ 
lant’s brief to the Court of Appeals, which is referred to in the 
first charge. An examination of this brief discloses numerous 
handwritten notations and interlineations, some of the most 
pertinent of which are quoted. On the first page of the brief 
are the statements, “Read and Pass On” and “Distribute freely 
to anyone desiring to read—but after everyone has seen this— 
please return * * * as each copy costs $4.00 in printing 
alone”. On page 37 of the brief, opposite certain paragraphs 
quoted from an affidavit of the Public Printer in the District 
Court case, is written “Untrue.” On the same page, where 
the Public Printer’s affidavit reads that the appellant was ac¬ 
corded fair treatment, the word “fair” was encircled and op¬ 
posite it appears a question mark. On page 3 of the brief’s ap¬ 
pendix there appears a notation to the effect that “all and only 
veterans absent in service” were omitted from any consideration 
in regard to the reallocation of their duties following a reorgani¬ 
zation of the Planning Division. On page 16 of the appendix, 
under a quotation from an affidavit of the Public Printer read¬ 
ing that the Office policy has been to carry out the letter and 
spirit of veterans preference statutes is written, “Look at the 
sordid factual record of returned veterans in direct opposition to 
above statements!!”. On page 18 of the appendix opposite 
another quotation from the Public Printer’s affidavit to the 
effect that the restoration of veterans under the Selective Serv¬ 
ice Act of 1940 and the security of veterans rights under the 
Veterans’ Preference Act of 1944 had proceeded in a satisfac¬ 
tory manner, the word “satisfactory” is encircled and the fol¬ 
lowing is written “in intimidation, coercion and duress on vet¬ 
erans seeking rights!! ”. On page 27 of the apendix is the nota¬ 
tion that “ ‘someone’ is being ‘protected’!!” in regard to sworn 
statements made in the District Court case by the Public 
Printer. 
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During the Commission’s investigation, several officials and 
employees of the Government Printing Office were contacted 
and submitted affidavits to the effect that Mr. Campbell had 
given them copies of the brief. Mr. John H. Graver, Veterans 
Coordinator, testified that on the morning of April 12, 1949, 
the appellant gave him a copy of the brief and stated he would 
like him to look it over and that he (Mr. Campbell) had made 
certain comments which would assist in arriving at a conclusion 
regarding his restoration appeal in the Court of Appeals. Mr. 
Ewell Baulsir testified that on or about April 12, 1949, Mr. 
Campbell had handed him a copy of the brief in an envelope 
and asked him to give it to Mr. William Freeman. Mr. Free¬ 
man stated that he had received the brief during working hours 
and that he “glanced at it briefly” and returned it to Mr. Camp¬ 
bell on the same day. Mr. Robert E. Quirk stated that on or 
about April 12, 1949, Mr. Campbell handed him a copy of the 
brief while he (Mr. Quirk) was on duty at his desk. Mr. Donald 
Funk testified that the appellant had give him a copy of the 
brief during working hours with a request that he give it to 
Mr. Gruver. Mr. Funk stated that the appellant had suggested 
that he (Mr. Funk) “might be interested in reading it”. 
Messrs. Merle M. Gilroy, Roy S. Musick, Neilson McGown 
and Morris H. Reaves testified that Mr. Campbell had handed 
them copies of the brief at times other than during official 
working hours. Mr. Milo C. Anderson stated that one day 
in April 1949, Mr. Campbell had handed him a copy of the 
brief and that when this was done the appellant was off duty 
and he (Mr. Anderson) was “waiting for the bell to quit 
myself”. 

The appellant, in his affidavit to the Commission, denied 
that he had distributed the briefs on office time without author¬ 
ity. He stated that so far as he could recall he had given briefs 
to Mr. Graver, Mr. Reaves, Mr. Julian McWhorter, Mr. Mc¬ 
Gown, Mr. Freeman, Mr. Quirk and Messrs. Buck and Anderson 
of the Library of Congress Branch. He indicated that he had 
permission to visit Mr. Graver and that the other briefs were 
distributed on his own time. The appellant gave reasons for 
distributing the copies to each of the named employees, such as 
that Messrs. Buck and Anderson were interested in the matter 
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as one was a Representative and the other a Veterans Prefer¬ 
ence Officer in American Legion Post No. 33; that Mr. McGown 
was interested as a returned veteran; that Mr. Reaves was a 
close personal friend; and that Mr. Gruver was the Veterans 
Coordinator for the Government Printing Office. Mr. Camp¬ 
bell further stated that his purpose in delivering the briefs was 
not to create dissention; that all of the persons to whom he gave 
copies had a particular interest in his case; and that he does 
not believe there was anything improper in his distribution of 
the briefs. 

During the hearing in the Commission, it was stated by and 
in behalf of Mr. Campbell that the evidence submitted during 
the appeal by the Government Printing Office does not support 
the charge; that the charge is ambiguous and the transcript of 
the Board’s hearing in the Government Printing Office evi¬ 
dences such ambiguity; and that no evidence establishes that 
the appellant was on duty when the briefs were distributed. 
It was also pointed out that the appellant had the permission 
of his supervisor, Mr. C. L. Crown, to visit Mr. Gruver on April 
12, 1949. Mr. Campbell conceded that he had written the 
notations and interlineations on the brief and he sub¬ 
mitted that such notations and interlineations added nothing 
to the brief which is an official court record, available for public 
inspection. 

The misconduct charged against Mr. Campbell in the first 
charge of the notice of April 29, 1949 is that he distributed to 
employees of the Government Printing Office, copies of the 
Court of Appeals’ brief containing controversial material and 
marginal notices which would tend to lower morale and effi¬ 
ciency and create dissatisfaction and discontent among the em¬ 
ployees. The charge is quite clear in this respect and the appel¬ 
lant’s contention that it is ambiguous is not sustainable. The 
statements in the charge to the effect that the distribution was 
made without authority and on Office time are not material fac¬ 
tors of the charge but, in this connection, it is appropriate to 
note that both of these statements are sustained by the evi¬ 
dence. The “authority” mentioned in the charge refers to au¬ 
thority to distribute the brief and not to authority to visit the 
Veterans Coordinator or any other official or employee of the 
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Office as implied by Mr. Campbell and his representative. It 
is clearly established that the appellant possessed no authority 
to distribute the brief. Regarding the matter of distribution 
on “Office time”, the affidavits mentioned hereinbefore of 
Messrs. Gruver, Freeman, Quirk, Funk and Anderson indicate 
that the copies were received by them during official working 
hours. 

The substance of the charge, however, is not when the dis¬ 
tribution was made but the fact that an employee of the Gov¬ 
ernment Printing Office would prepare and distribute such 
material to his co-workers. The submissions of Mr. Campbell 
that the notations and interlineations that he wrote on the 
brief merely referred to matters in the printed context, and 
that there was nothing improper in the distribution of the 
brief, are not sustainable. An examination of the notations 
and interlineations permits of no other conclusion than that 
the appellant's motive as to ridicule and hold in contempt the 
Public Printer and the policies of the Office referred to within. 
The distribution of such material to employees of the Gov¬ 
ernment Printing Office would undoubtedly tend to lower 
morale and efficiency, and create disrespect, dissatisfaction 
and discontent as stated in the charge. Mr. Campbell’s ex¬ 
planations as to why he gave copies of the brief to certain 
employees have been noted; however, these do not constitute 
a justification for the distribution of the brief in the manner 
shown. In addition, it is apparent from the appellant’s written 
statements on the first page of the brief that it was his desire 
to have as wide a distribution of the document as possible. 
His statements to “Read and Pass On” and “Distribute freely 
to anyone desiring to read” evidences that he was not con¬ 
cerned with any particular reasons as to why such other em¬ 
ployees should receive and read the brief. Under all of the 
facts and circumstances regarding the first charge, it is con¬ 
sidered as fully sustained. 

The remaining nine charges in the notice of April 29th were 
objected to by the appellant and his attorney on the ground 
that they were “stale” at the time of their preferment. It was 
pointed out that the charges were from six months to upwards 
of two years old and that due to their “staleness”, “it would 
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appear that there was an acquiescence by the parties con¬ 
cerned and that it was reasonable for Mr. Campbell to believe 
that those matters were closed.” The appellant’s attorney 
stated that this matter of “staleness” was important to the ap¬ 
pellant for two reasons. In the first place, the “staleness” 
made it difficult to secure evidence on matters “so long in the 
past” and secondly, on certain of the matters disciplinary 
action had been taken by the Office. 

The appellant’s objection to the remaining nine charges is 
not well founded. The Government Printing Office has sub¬ 
mitted that these charges evidence a two and one-half year 
record of misconduct on the part of Mr. Campbell. It w r as 
within the administrative discretion of the Office to withhold 
action on individual incidents as they occurred and to con¬ 
sider their cumulative effect as it appears was done in the 
instant case. The charges were not unduly remote in point of 
time and the nature of the incidents in them is such that the 
appellant does not appear to have been prejudiced in any man¬ 
ner in preparing his defense. 

Charge 2: Your memorandum dated August 21,1947 
to Mr. Harry E. Widmayer, Chief, Qualifications, 
Records and Certification section, copy of which is at¬ 
tached hereto. The memorandum itself and the acts 
which accompanied its preparation and presentation 
are disrespectful, insubordinate, and a violation of 
regulations. 

In the course of the Section 14 appeal, the Government 
Printing Office submitted in evidence a signed memorandum 
of Mr. Widmayer dated August 25, 1947 in regard to the inci¬ 
dent referred to in the second charge. Mr. Widmayer stated 
that prior to August 21, 1947 he had noted that Mr. Campbell 
appeared to be devoting considerable office time to writing long 
hand compositions which he (Mr. Widmayer) believed to be 
of a personal nature; that he believed them personal because 
when he approached the appellant’s desk the latter would turn 
the compositions face down or cover them; and that on the 
morning of August 21, 1947, he advised Mr. Campbell that 
he believed he had been very lenient in the past about writing 
personal material on official time and that in the future any 
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material that he turned face down or covered would be regarded 
as personal. Mr. Widmayer further stated in his memorandum 
that on the afternoon of August 22d, he approached Mr. 
Campbell’s desk to discuss a job and noticed that the latter 
turned a longhand sheet face downward; that after the job 
was discussed he told the appellant that he thought it was 
understood that personal writing was not to be done during 
Office hours and as he had turned the sheet face downward it 
was considered personal; that he asked Mr. Campbell if it was 
personal and as the latter made no direct answer he asked to 
see the sheet; and that Mr. Campbell told him that if he wanted 
to see the sheet “to pick it up” and he did so and determined 
that it was of a personal nature. The composition is quoted as 
follows: 

| 

Your despicable attempt for entrapment and obvious 
discrimination was UNSUCCESSFUL, wasn't it, Mr. j 
Widmayer?? 

Of course, I realize that you have probably been given 
specific instructions—you alone are your own judge 
when it comes to self-respect! 

I suggest that you “report back”—like you did yes- | 
terday (Aug. 21) after I went on leave. 

I suggest that you again—and more carefully this 
time—refer to various statements made in my nota¬ 
rized memo of June 27,1947. Indiscriminate violations 
are still the (< usual order of business” in Com’l Plan. 

(S) O. T. Campbell. 

i 

Mr. Emmett I. Hill, Director of Commercial Planning, pre- j 
pared a memorandum on August 25, 1947 in which he stated 
that immediately following the incident of August 22d men¬ 
tioned in Mr. Widmayer’s memorandum, the appellant and 
Mr. Widmayer came to his office and Mr. Campbell confirmed j 
Mr. Widmayer’s version of the incident and stated (1) that in 
picking up the paper Mr. Widmayer had “challenged his in teg- ! 
rity,” (2) that Mr. Widmayer’s actions had abridged his rights | 
as an American citizen, and (3) that he (the appellant) had 
planned and precipitated the incident “to form a basis for j 
‘self preservation’ against gross discrimination and a plot to ! 
‘entrap’ and discredit him.” 


28 


Mr. Campbell denied that the memorandum of August 21, 
1947 was disrespectful, insubordinate or in violation of regu¬ 
lations. Mr. Campbell testified that he had been “goaded” into 
preparing the memorandum. During the hearing in the Com¬ 
mission he stated that at the time he prepared the memo¬ 
randum he had been subjected to harsh working conditions; 
that papers had been jerked from his hand and he had been 
otherwise humiliated; and that he had just completed his ap¬ 
peal to the Commission’s Veterans Service Section and the 
American Legion had just made an investigation of the treat¬ 
ment given veterans in the Government Printing Office. The 
appellant’s attorney submitted that Mr. Campbell’s prepa¬ 
ration of the memorandum “was more than justified” because 
of the treatment he was receiving in the Office at that time. 
Mr. Campbell further stated that Mr. Widmayer “had been 
in the habit of rifling through the papers on my desk;” that 
in rifling through such papers he had found the memorandum 
in issue; and that the writing that he (the appellant) was 
doing in the Office on tablets was not personal but dealt with 
his computation of bids to determine which was the lowest. 

The facts and circumstances relative to the “preparation 
and presentation” of the memorandum of August 21st estab¬ 
lish that these actions were “disrespectful, insubordinate and 
a violation of regulations” as charged. A reading of the mem¬ 
orandum clearly shows that it is disrespectful and insubordi¬ 
nate both in tone and content. The conditions of the appel¬ 
lant’s employment at the time of his preparation of the mem¬ 
orandum in issue were not such as would warrant the state¬ 
ments in the memorandum, particularly by a subordinate to 
his official supervisor. Mr. Campbell had been warned against 
the preparation of personal writings on Office time and the 
memorandum of August 21st was definitely of an unofficial 
and personal nature. In view of the foregoing, charge 2 is 
considered as sustained by the evidence. 

Charge 3: Your making of false and unfounded 
charges against officials of this Office, as illustrated by 
the following quotation from your letter of February 3, 
1948, to the Comptroller of the Government Printing 
Office: “* * * Further, I wish to state that the vicious 
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attempt to connect Miss Driscoll with my personal 
affairs is but another example of the craven acts of 
unfounded, vague accusations and discriminations that 
have been meted out by the fertile imaginations of the 
two above-named officials (the Director of Personnel 
and the Director of Commercial Planning). There 
seemingly are no depths too deep for their unethical 
practices or their imagining something today and to¬ 
morrow stating the product of their imagination as fact, 
probability, or likelihood * * 

The information secured from the Government Printing 
Office during the investigation by the Commission indicates 
the following facts to be the background of the third charge. 
Mr. Giegengack, the Public Printer, worked late one evening 
(January 27, 1948) and as he was leaving the building he 
noticed Mr. Campbell entering by the front door. The ap¬ 
pellant, in the opinion of Mr. Giegengack, tried to avoid the 
latter as he (the appellant) “rushed out in a hurry” when he 
saw the Public Printer. Mr. Giegengack telephoned Mr. Her- 
rell, Executive Officer, and requested that a check be made as 
to why the appellant was coming into the building after hours. 
The following morning Mr. Herrell found that Mr. Campbell 
had been on sick leave the day previously and that also Miss 
Wilhelmina Driscoll, a friend of the appellant’s, had been on 
sick leave that day. Mr. Herrell also indicated that on several 
previous occasions Mr. Campbell and Miss Driscoll had taken 
sick leave at the same time. Mr. Herrell directed Mr. Hipsley, 
the Director of Personnel, to send a doctor to visit Mr. Camp¬ 
bell and Miss Driscoll in regard to their absences, and he di¬ 
rected Mr. Cristofane, the Comptroller, to interview the 
appellant and Miss Driscoll on the subject. During the inter¬ 
view, Mr. Cristofane asked the appellant to submit a doc¬ 
tor’s certificate for the absence and a “write-up as to why he 
was on sick leave but coming into the office after hours.” It 
was in this “write-up” that Mr. Campbell made the statements 
against Mr. Hipsley (Director of Personnel) and Mr. Hill 
(Director of Commercial Planning) quoted in the third charge. 

Mr. Hipsley stated in his affidavit to the Commission that his 
only connection with the incident of January 27 was when, “at 




30 


the direction of the Executive Officer, I directed the medical 
officer to visit the home of each (Mr. Campbell and Miss Dris¬ 
coll) for the purpose of determining whether or not the em¬ 
ployees were ill as reported.” Mr. Hill stated in his affidavit 
that he had never discriminated against, made accusations 
against, or attempted to connect Miss Driscoll with the affairs 
of Mr. Campbell in any way as the latter charged in his letter 
of February 3,1948, and is “at a loss to know to what he refers.” 

Mr. Campbell stated in his affidavit to the Commission that 
no charges are set forth in his letter of February 3,1948; that his 
statements therein are “merely a reaction that I had to a series 
of events;” that when he and Miss Driscoll (who is now his 
wife) were absent on sick leave on the same day, the Office 
physician “in a unprecedented manner visited Mrs. Campbell, 
ostensively [sic] to see if she were ill;” and that on his return 
from sick leave he was called into Mr. Cristofane’s office to 
give an explanation of being seen in the building after hours 
while on sick leave. Mr. Campbell repeated his explanation 
for visiting the building after hours, which is not relevant to 
the instant case, and further stated that he denounced the 
actions of the responsible officials for their unwarranted at¬ 
tempts to connect Miss Driscoll with his personal affairs. He 
also stated that these actions by such officials were not justified 
but were a part of “the intimidations and reprisals taken 
against me because of my energetic prosecution of my rights 
under the Veterans’ Preference and Selective Service Acts.” 

During the hearing in the Commission, the representative of 
Mr. Campbell submitted that the Office “has contented itself 
by saying that the appellant’s statement is false because it 
named the wrong people as responsible;” that the “real ques¬ 
tion is, on the factual material in the quoted excerpt, there is 
not one answer in the Government Printing Office record as to 
whether anything was false or not;” and that there is no evi¬ 
dence to support the charge that the appellant made false and 
unfounded charges in his letter of February 3,1948. 

Charge 3 is substantiated by the evidence. Regardless of 
whether the appellant’s statements in the letter of February 3, 
1948 are considered as “charges” or “a reaction” they consti¬ 
tute serious accusations against the two officials named. These 
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officials are shown by the evidence to have had little if any¬ 
thing to do with the matter of the inquiry into Mr. Campbell’s 
absence of January 27 and the resultant questioning of him 
and Miss Driscoll in that regard. The appellant and his repre¬ 
sentative had indicated that they regard it to be of small 
consequence that the two officials named by Mr. Campbell 
in his letter of February 3d were not those actually involved- 
They indicate that in their opinion, the “real question” is 
whether or not there is anything false or unfounded in the 
quoted excerpt of the appellant’s letter of February 3d. These 
submissions of the appellant are not sustained. Mr. Camp¬ 
bell’s letter of February 3 specifically accused the Director of 
Personnel and the Director of Commercial Planning of certain 
“vicious attempts,” “craven acts,” “discrimination,” and “un¬ 
ethical practices” in regard to the incident growing out of 
the January 27 absence. It is considered a most material 
matter that the facts of the case establish that these two offi¬ 
cials were not involved in the incident. The fact that these 
two officials were not involved is, in itself, proof of false and 
unfounded charges against such officials. 

In addition to the foregoing which is, as stated, regarded as 
a material false accusation, it does not appear that there was 
any action on the part of the officials of the Government 
Printing Office in connection with the incident in issue which 
would warrant the statements that Mr. Campbell made in 
his letter of February 3, 1948. Mr. Giegengack and Mr. Her- 
rell, as officials of the Government Printing Office, were en¬ 
tirely justified and warranted in making inquiry into the ap¬ 
pellant’s appearance in the building after hours and his use 
of sick leave. Furthermore, it would appear that these officials 
were within their administrative rights in questioning Miss 
Driscoll in this connection when, in their opinion, there was a 
possibility of an abuse of the sick leave privilege. 

Charge 4: Circulating or causing to be circulated 
among employees of the Government Printing Office 
on or about August 19, 1948, false statements concern¬ 
ing official actions of officials and supervisors; few ex¬ 
ample, the following quotation from a mimeographed 
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appeal for funds, made in your behalf allegedly by the 
National Veterans’ Council: “* * * The suit as 
filed alleges that certain officials of the Government 
Printing Office in illegally denying “Tex” Campbell his 
statutory and equitable rights to his old job, have re¬ 
sorted to corrupt and fraudulent actions as acknowl¬ 
edged in District Court on August 2,1948, by the Justice 
Department attorney representing the Government 
Printing Office. * * *” [Underscoring supplied.] 
As stated previously herein, Mr. Campbell had protested his 
restoration in the Government Printing Office after military 
furlough and had carried such protest to the United States 
District Court for the District of Columbia. The Commission’s 
investigation established that during the pendency of the case 
in the District Court a mimeographed circular was sent to 
numerous employees of the Government Printing Office over 
the name “National Veterans’ Council” in which the statement 
quoted in the 4th charge appears. This circular mentioned 
Mr. Campbell’s war record and alleged that national veterans 
organizations were supporting the appellant in his restoration 

appeal and that his case had cost $2500 “to date” and was 

* 

expected to cost another $2000. The statement concluded 
with a request that a contribution of one dollar or more be made 
in the enclosed envelope which was addressed to the appellant’s 
personal post office box. 

The information submitted by the Government Printing 
Office during the appeal indicated that the Office had requested 
the Federal Bureau of Investigation to ascertain the nature of 
the “National Veterans’ Council” and that the Bureau had been 
unable to locate any organization with that exact title although 
it had found an organization named the “National Council of 
American Veteran Organizations.” The Federal Bureau of 
Investigation report stated that it was possible that the name 
“National Veterans’ Council” was derived from the name “Na¬ 
tional Council of American Veteran Organizations.” During 
the hearing in the Government Printing Office prior to Mr. 
Campbell’s dismissal, Mr. Herrell noted that the executive 
secretary of the “National Council of American Veteran Organi- 
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zations” was Mr. Warren E. Miller, who was one of Mr. Camp¬ 
bell's attorneys in the District Court case. 

It was pointed out in behalf of the Government Printing 
Office that after the mimeographed appeal for funds was cir¬ 
culated, the Government Printing Office American Legion Post 
issued a notice that the solicitation had not emanated from it. 
Mr. Herrell stated that Mr. Campbell was very disappointed 
about the American Legion notice and had threatened to take 
action against the persons responsible for such notice. Mr. 
Morsberger stated in his affidavit that the appellant had “com¬ 
plained bitterly to members of the Government Printing Office 
Legion Post because the Post published a notice disavowing any 
connection with the distribution (of the appeal for funds).” 

Mr. Campbell denied that he had anything to do with the 
preparation or circulation of the mimeographed circular re¬ 
ferred to in Charge 4. During the hearing in the Commission, 
Mr. Campbell testified that he had learned of the circulation 
of the appeal for funds only after he received a copy thereof; 
that the copy he received had the following statement hand¬ 
written across the top: “Tex: Just wanted to let you know- 
what we are doing. Hope it helps;” and that he received $42 
as a result of the distribution of the circular. The appellant 
further testified that the matter had been quite embarrassing 
to him and, in his opinion, only one or two groups could have 
been responsible for the circular. He mentioned the active 
reserve personnel at Andrews Air Force Base and the Officers 
Service Club, many of the members of which are his personal 
friends and knew the details of his restoration suit. It was 
stated in behalf of Mr. Campbell that “Charge number 4 is 
merely a circumstantial attempt to connect the appellant on the 
basis of suspicion, coincidence and conjecture.” 

Charge 4 alleges that the appellant circulated or caused to 
be circulated the solicitation for funds containing the objec¬ 
tionable statements quoted hereinbefore. A study of the 
mimeographed solicitation in the light of all of the surround¬ 
ing events supports the charge that Mr. Campbell circulated 
or caused to be circulated the appeal for funds. It is true that 
the evidence in regard to this charge is circumstantial; however, 
it is convincing that the mimeographed circular was prepared 
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and circulated with the aid of Mr. Campbell. Certain facts 
included in the circular appear to be peculiarly within the per¬ 
sonal knowledge of the appellant and it is most unusual that 
the envelopes enclosed for the return of the funds were ad¬ 
dressed to Mr. Campbell’s personal post office box and that 
inquiry by the Federal Bureau of Investigation failed to dis¬ 
close the existence of any organization entitled “National Vet¬ 
erans’ Council.” The appellant may not have been alone in 
the preparation or circulation of the solicitation for funds but 
under all of the facts and circumstances it is believed that he 
participated in the matter to such an extent as to sustain the 
charge. 

Charge 5: Removing and photostating without au¬ 
thority or causing to be removed and photostated with¬ 
out authority for personal use official papers of the 
Government Printing Office. (For example Exhibit 9 
submitted in your appeal to the Civil Service Commis¬ 
sion for use at a hearing on or about July 16,1947.) 

The Government Printing Office submitted in evidence 
photostats of the documents referred to in Charge 5 as Exhibit 
9 which Mr. Campbell offered to the Commission in connection 
with his restoration appeal. Exhibit 9 consists of eleven Gov¬ 
ernment Printing Office Time Reports, Form R-2087-Revised, 
dated in 1943 which contain certain data on the individual em¬ 
ployees of the Commercial Planning Division such as their 
names and titles, their hours worked per week, their absences, 
the type of leave taken, and their payroll designations and 
salaries. Seven of the Time Reports contain the signature of 
the certifying official, the signature of the Division Chief as the 
approving official, and the initials of the Timekeeper. 

Mr. Louis W. Panneton, Assistant Director for Printing Pro¬ 
curement, testified in his affidavit to the Commission that he 
was the official responsible for the preparation of the Time Re¬ 
ports which constitute Exhibit 9 and that his signature appears 
thereon as the certifying official. Mr. Panneton stated that 
“They are official records of the Government Printing Office 
and Mr. Campbell had no official business with them.” 

Mr. Campbell denied the charge in his affidavit to the Com¬ 
mission and stated that the documents referred to as Exhibit 9 
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were “in no sense official papersthat such a Time Report does 
not become “an official document until it is properly prepared 
by the person having authority to do so;” and that a few of the 
sheets in Exhibit 9 “were rough draft work sheets but they were 
discarded when the final draft was typed and were in no sense 
official papers.” 

During the hearing in the Commission it was submitted in 
behalf of Mr. Campbell that the only use made of Exhibit 9 
was an “official use” in connection with his appeal to the 
Veterans Service Section of the Commission. Mr. Campbell 
testified that the papers which constitute Exhibit 9 had been 
thrown away in a waste basket by the Timekeeper; that the 
Timekeeper had told him they were just kept around for use as 
“scratch pads” or for a list of employees when a collection was 
taken for flowers or something similar; and that the Timekeeper 
had told him they were not official papers. 

The evidence in connection with the fifth charge has been. 
examined, and it is established that the 'Time Reports, the 
photostats of which constitute Exhibit 9, are official papers of 
the Government Printing Office. They appear to have been 
duly prepared for official use by the appropriate, responsible 
authorities in the Government Printing Office. In addition, 
they contain information of a purely official nature and most of 
them bear the signatures and initials of the proper authorities. 
Furthermore, Mr. Panneton, the certifying officer, has testified 
that they are official papers. Even if certain of the documents 
are “rough draft work sheets” as stated by the appellant, they 
are none the less official papers of the Government Printing 
Office and his use of them without authorization was improper. 

The evidence has established that Mr. Campbell was not 
given permission by any duly authorized official of the Office 
to use the papers as he did. The use that Mr. Campbell made 
of these Time Reports was not an official use as he has con¬ 
tended. The restoration appeal of Mr. Campbell was not, as 
such, an official matter of the Government Printing Office but 
was one instituted by the appellant and personal to him. Ac¬ 
cordingly, his use of such papers was a “personal use” as stated 
in the charge. In the light of the foregoing, charge 5 appears 
sustained. 
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Charge 6: Removing from the Government Printing 
Office without authority or causing to be removed from 
the Government Printing Office without authority 
official papers of the Government Printing Office and 
supplying such papers or causing the same to be supplied 
to outside sources, together with false or misleading 
statements concerning the meaning of such papers. 
(For example papers referred to in letter dated August 
21, 1947 from American Legion to the Public Printer.) 

In connection with charge 6, the Government Printing Office 
submitted in evidence the letter of August 21, 1947 from Mr. 
Ralph H. Lavers, Director, National Employment and Vet¬ 
erans Preference Committee of the American Legion to the 
Public Printer which is referred to in the charge. In addition, 
the Office submitted the November 7,1947 letter of the Public 
Printer to the American Legion in reply to Mr. Lavers’ letter of 
August 21 and also a three-page typewritten statement that 
Mr. Campbell had given to the Clerk of the Joint Committee on 
Printing. These letters and the statement given by the ap¬ 
pellant to the Joint Committee comprise some thirteen pages 
of typewritten material and while they are too extensive to 
quote in this analysis, all parties to the appeal are fully ac¬ 
quainted with their contents. 

The appellant denied that he had removed or caused to be 
removed without authority, official papers of the Government 
Printing Office and denied supplying such to outside sources 
with misleading statements concerning same. 

During the hearing in the Commission, Mr. Campbell stated 
that immediately prior to the time that the American Legion 
letter was written, three officials of the National Headquarters 
of the Legion had visited the Government Printing Office to 
investigate actions reported to them as adverse to the statutory 
rights of veterans; that he (the appellant) had supplied the 
American Legion with information in regard to working con¬ 
ditions respecting veterans employed in the Office; and that he 
did not remove any official papers of the Office and supply them 
to the American Legion or any other outside source. It was 
also submitted in the appellant’s behalf that there is no evi- 
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dence that the papers referred to in the charge are “official” 
papers. 

Mr. Herbert J. Jacobi testified as a witness for the appellant 
during the hearing in the Commission. Mr. Jacobi stated that 
he had been the Chairman of the National Veterans Preference 
Committee of the American Legion during 1947 and has held 
other posts in the Legion including, at the present time, the 
office of Vice-Chairman of the Veterans Preference Committee. 
He testified in considerable detail as to the events surrounding 
the writing of the American Legion letter of August 21, 1947 
to the Public Printer. When questioned as to whether the ap¬ 
pellant had furnished the Legion with any official papers of 
the Government Printing Office, Mr. Jacobi replied that he 
“did not know whether he did or not”, and that he knew “of 
none being furnished by him.” 

The weight of the evidence appears to adequately support 
the sixth charge. The wording of the August 21, 1947 letter 
of the American Legion clearly evidences that the Legion was 
in possession of certain official papers of the Government 
Printing Office. For example, the August 21 letter specifi¬ 
cally refers to and quotes from a memorandum of the Director 
of Commercial Planning to the Planning Manager, and un¬ 
equivocally states that the American Legion has on file certain 
pages of the minutes of a meeting in the Government Printing 
Office between Mr. Hipsley, the Director of Personnel, and 
other agency officials. There is no doubt that such documents 
referred to, which were duly prepared by officials of the agency 
in connection with their official duties, are “official papers of 
the Government Printing Office.” 

Much of the context of the American Legion letter of Au¬ 
gust 21 is quoted, indicating that it was taken by Mr. Lavers 
from another source. This quoted material has been com¬ 
pared with the three-page typewritten statement given by 
Mr. Campbell to the Clerk of the Joint Committee on Print¬ 
ing and certain striking similarities have been noted. The 
quoted material in the August 21 letter and the three-page 
statement both quote from the March 10, 1947 memorandum 
of the Director of Commercial Planning to the Planning Man¬ 
ager, both quote certain statements allegedly made by the 
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Planning Manager at a meeting of all Planning employees, 
and both refer to the minutes of a meeting held January 30, 
1947 between the Executive Director and all supervisors. It 
is also deemed pertinent that Mr. Lavers’ letter plainly states 
that “a large portion of the information on file in this office 
concerning discrimination against veterans in the Government 
Printing Office has been supplied by Mr. Campbell.” In ad¬ 
dition, particular note has been taken of the appellant’s state¬ 
ment contained in his memorandum to the Joint Committee 
that “documentary proof” could be presented by him at a 
moment’s notice. 

A study of Mr. Lavers’ letter and the November 7,1947 reply 
of the Public Printer also appears to support that part of the 
charge that Mr. Campbell made false or misleading state¬ 
ments concerning the papers referred to therein. The obvious 
implication in portions of Mr. Lavers’ letter that certain Gov¬ 
ernment Printing Office officials obtained repeated deferments 
from military service and advanced in rank as a result of the 
absence on military duty of other employees and are now at¬ 
tempting to protect non-veterans with whom they worked 
throughout the war, and that discrimination was being prac¬ 
ticed in the Office against veterans, appears to be fully refuted 
by the statements in the letter of the Public Printer. An 
indication of the fact that misleading statements were fur¬ 
nished the American Legion is even found in the first para¬ 
graph of the August 21 letter of Mr. Lavers wherein he 
acknowledges receipt of the Office report showing the status 
of veterans of World War II employed by the Government 
Printing Office and states: “It is indeed interesting to review 
these figures as a contrast to the reports received in this office 
concerning discrimination against veteran employees in the 
Government Printing Office.” 

Charge 7: Raising objections in a disorderly manner 
on or about January 26, 1948 to proper work assign¬ 
ments, as evidenced by your reaction to your detail from 
the Commercial Planning Division to the Plant Plan¬ 
ning Division. 

In connection with the seventh charge, the Government 
Printing Office submitted in evidence a photostatic copy of a 
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signed memorandum of Mr. Emmett I. Hill, former Director of 
the Commercial Planning Division dated May 24, 1949. 
Mr. Hill stated that on January 26, 1948 the work load in the 
Commercial Planning Division was such that the employees 
were not fully occupied and as the Plant Planning Division 
had a heavy overload of work it was decided to detail two 
employees from Commercial Planning to Plant Planning. 
Mr. Hill further stated that he selected the appellant and a 
Mr. Charles W. Johnson for the detail, called them into his 
office and advised them of the reasons for the detail; and that 
Mr. Campbell then inquired, “Must I report to Plant Plan¬ 
ning?” and when Mr. Hill told him “Yes” the appellant asked, 
“Is that an order?” and Mr. Hill replied that it was. The 
memorandum of Mr. Hill further read that the appellant then 
stated he would not stand for such discriminatoiy action and 
when Mr. Hill commenced to explain the detail further, “he 
stalked from the office”; and that Mr. Campbell was visibly 
enraged and returned to his desk, kicking over a waste basket, 
kicking a chair, slamming his telephone on the desk and jerking 
his desk drawers open vigorously. Mr. Hill’s memorandum 
also stated that he had asked other employees if they recalled 
the incident and that while several employees remembered 
instances in which Mr. Campbell gave displays of temper only 
one, Mrs. Alice J. Moore, recalled the January 26 incident 
specifically. Mr. Hill stated that Mrs. Moore termed it the 
“most outstanding display of temper that she has ever witnessed 
in a place of business.” 

Mr. Widmayer stated in his affidavit to the Commission that 
he recalled the incident of the appellant being detailed to the 
Plant Planning Division and that Mr. Campbell’s attitude 
showed that he resented the detail “very much” which “was 
reflected in his slamming of desk drawers unusually hard and 
hence causing a disturbance.” 

The appellant stated in his affidavit to the Commission that 
he had done nothing disorderly or improper in connection with 
his protest of the detail to the Plant Planning Division. Mr! 
Campbell stated that, in his opinion, the detail was “demon¬ 
stratively improper” because it was, “in effect a reduction in 
rank and status (without reduction in pay) which was pro- 
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hibited by the Veterans’ Preference Act except under certain 
circumstances which were not complied with.” 

During the hearing in the Commission, the appellant’s at¬ 
torney pointed out that the Government Printing Office had 
offered hearsay evidence in support of the seventh charge and 
that the memorandum of Mr. Hill was written over one year 
after the incident and, therefore, he questioned its reliability. 
Mr. Campbell testified that as he believed his detail from the 
Commercial Planning Division to the Plant Planning Divi¬ 
sion was improper, he protested to the Director of Personnel 
"through all proper channels”; that the Director of Personnel 
told him to prepare a letter of protest which he did; and that 
he "did nothing disorderly at all.” 

The statements of Mr. Hill and Mr. Widmayer concerning 
Mr. Campbell’s reaction to his detail to the Plant Planning 
Division on January 26, 1948 establish that his conduct was 
"disorderly.” The evidence shows that Mr. Campbell did not 
consider the detail to be a proper one and while his actions, as 
reported by Messrs. Hill and Widmayer, were not particularly 
serious, they do sustain the charge that he was disorderly. It 
is pertinent to emphasize in this respect that Mr. Campbell’s 
actions in protesting the detail by conferences with the Direc¬ 
tor and Assistant Director of Personnel and by his letter of 
January 26, 1948 are in no sense regarded as "disorderly,” or 
improper. In sustaining this charge, the actions of the appel¬ 
lant in kicking over the waste basket, kicking a chair, slamming 
his desk drawers, etc. are those which are considered as "dis¬ 
orderly.” 

Chabge 8: Making a false statement in writing that 
the Director of Personnel committed perjury in connec¬ 
tion with your various appeals, a statement which in¬ 
vestigation has shown to be without foundation. (See 
your letter of February 3, 1948 addressed to the Comp¬ 
troller of the Government Printing Office.) 

During the appeal the appellant submitted the following 
statements in connection with his accusation in the letter of 
February 3, 1948, that the Director of Personnel had com¬ 
mitted perjury. Mr. Campbell submitted in evidence a letter 
of the Public Printer dated February 28,1947, and an envelope 
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postmarked March 14, 1947, in which, he testified, he had 
received the letter of February 28. The letter of February 28 
advised the appellant that the planning programs in the Print¬ 
ing Office were being drastically curtailed and the force being 
reduced as rapidly as possible and, therefore, the creation of 
an additional CAF-11 position was so unjustifiable that it was 
not worthy of serious consideration. Mr. Campbell stated that 
in the interim between the date of the letter (February 28, 
1947), and the date of the postmarked envelope (March 14, 
1947), he had appealed his restoration to the Veterans Service 
Section of the Commission and that he considered this signifi¬ 
cant. He testified that he had advised the Public Printer of 
what he termed the predating of the letter and in this respect 
he directed attention to a letter he had written to the Public 
Printer on April 18,1947, in which he advised that the letter of 
February 28 had been received in an envelope postmarked 
March 14. The appellant further stated that subsequently, 
on May 14,1948, the Public Printer filed an affidavit in connec¬ 
tion with the restoration suit in the District Court and that 
paragraph 9 of the affidavit indicated that he (Mr. Campbell) 
had been advised of the contents of the February 28, 1947 
letter on that date in the following manner: 

On February 28, 1947, the Public Printer advised 
plaintiff that as the planning program was being dras¬ 
tically curtailed and reductions being made in the force, 
the creation of an additional grade 11 position was un¬ 
justifiable. 

Mr. Campbell testified that he had not received the informa¬ 
tion referred to in paragraph 9 of the Public Printer's affidavit 
on February 28, 1947; that he considered the Director of Per¬ 
sonnel responsible for the preparation of the letter of February 
28 and the affidavit of the Public Printer; and that it was this 
incident that he had in mind when he stated that there had 
been a false statement under oath. 

The representative of the appellant submitted during the 
hearing in the Commission that the statements in paragraph 
9 of the Public Printer's affidavit were “inaccurate and “er¬ 
roneous" and tended to prejudice the appellant’s restoration 
suit, and that the entire situation shows “that an erroneous 
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statement was made under oath by the Government Printing 
Office and the charge by Mr. Campbell to this effect was true.” 

The Director of Personnel, Mr. S. Preston Hipsley, stated 
in his affidavit to the Commission that he had never on any 
occasion made an oath or affidavit in connection with Mr. 
Campbell until June 3, 1949, when he submitted an affidavit 
in connection with the appellant’s suit in the United States 
Court of Appeals. 

The submissions of Mr. Campbell in regard to the eighth 
charge have been examined but do not appear to refute the 
charge in any manner. The appellant, in his letter of Febru¬ 
ary 3, 1948, accused the Director of Personnel of the Govern¬ 
ment Printing Office of having committed perjury. Perjury, 
in the usually recognized and generally accepted sense, is the 
action of wilfully making a false statement under oath. Mr. 
Hipsley, Director of Personnel, has pointed out without con¬ 
tradiction on the part of the appellant that at the time Mr. 
Campbell wrote the letter of February 3, 1948, he (Mr. Hips¬ 
ley), had never made any statement under oath relative to the 
appeal. This fact alone establishes the falsity of the appel¬ 
lant’s charge that Mr. Hipsley had committed perjury. 

The appellant has gone to great lengths in connection with 
this charge to contend that the statements in paragraph 9 of 
the May 14,1948, affidavit of the Public Printer were not true 
by reason of the incident of the allegedly predated letter re¬ 
ferred to hereinbefore. His purpose in this respect was to show 
that Mr. Hipsley was responsible for the preparation of the 
Public Printer’s affidavit and the so-called predated letter of 
February 28 and that, therefore, his charge of “perjury” against 
Mr. Hipsley was true. The appellant’s attorney has, to a 
marked extent, attempted to lessen the severity of Mr. Camp¬ 
bell’s charge of perjury against Mr. Hipsley by terming the 
statements in the Public Printer’s affidavit as “inaccurate” and 
“erroneous.” A study of the so-called predated letter incident 
and of the Public Printer’s affidavit of May 14, 1948, serves 
only to further prove the falsity of Mr. Campbell’s charge 
against the Director of Personnel. If evidence were submitted 
that Mr. Hipsley prepared the affidavit of the Public Printer, 
and none has been, it would not establish perjury on the part 
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of the Director of Personnel. The appellant’s testimony and 
evidence in regard to the letter of February 28 appears to indi¬ 
cate that it was mailed approximately two weeks after it was 
prepared and while Mr. Campbell has indicated a belief that 
this was purposely done there is no evidence to establish that 
this was other than an inadvertence. 

Finally, it is most pertinent to note that there is no evidence 
establishing that there was any “wilful” falsification on the 
part of Mr. Hipsley or the Public Printer in regard to the 
statements in the latter’s affidavit. If it was indicated that 
“erroneous” or “inaccurate” statements were made in an affi¬ 
davit, such a fact by itself would not establish that the affiant 
had committed perjury. In view of all of the evidence, charge 
8 is found to be substantiated. 

Charge 9: Making a false statement in writing that 
the Director of Commercial Planning committed perjury 
in connection with your various appeals, a statement 
which investigation has shown to be without foundation. 
(See your letter of February 3, 1948 addressed to the 
Comptroller of the Government Printing Office.) 

The appellant stated in his affidavit to the Commission that 
he based his statement that the Director of Commercial Plan¬ 
ning, Mr. E. I. Hill, had committed perjury on the following: 
In the investigation made in connection with his restoration 
appeal to the Commission’s Veterans Service Section, the 
appellant alleged that Mr. Hill stated in effect that in the re¬ 
organization of the appellant’s section, his (Mr. Campbell’s) 
name like the names of all veterans was given consideration in 
fillin g the new positions created Mr. Campbell stated 
that this was not true; that the names of veterans then 
in military service do not appear on the final organization sheet 
of the reorganized section; and that no positions were estab¬ 
lished for veterans in the service at the time of the 
reorganization. 

During the Commission’s hearing it was submitted by and 
in behalf of Mr. Campbell that Mr. Hill “was or should have 
been under oath” in making the statements referred to; that 
the Government Printing Office had never inquired of the 
appellant as to what falsification of the Director of Commercial 
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Planning he had reference; and that the specific matter to 
which Mr. Campbell had reference “is not answered in any 
way by the Government Printing Office.” 

Mr. Hill, in his affidavit to the Commission, categorically 
denied that he had committed perjury in reference to Mr. 
Campbell’s case and stated that “at no time, up to now, have 
I ever been under oath and, therefore, could not possibly have 
committed perjury.” 

Charge 9 is found to be fully established by the evidence. 
The essentials of perjury, as stated hereinbefore in connection 
with charge 8, have not been met in any sense by the appellant 
in respect to his accusation against Mr. Hill. There is no 
evidence whatsoever that Mr. Hill made a sworn statement 
relative to the appellant’s restoration appeal and his (Mr. 
Hill’s) denial is considered conclusive of that matter. In 
addition, although the appellant has alleged that a statement 
made by Mr. Hill in the course of the restoration appeal was 
false, there is no evidence to support this allegation. The 
facts relative to charge 9 clearly indicate that Mr. Campbell, 
as charged in the notice of April 29, made a false statement in 
writing that the Director of Commercial Planning had com¬ 
mitted perjury. 

Charge 10: Obstructing the work of the Congres¬ 
sional Information Section on or about October 18,1948 
by unauthorized use of the Section’s telephone for per¬ 
sonal business. 

Regarding Charge 10, the Government Printing Office sub¬ 
mitted in evidence a memorandum of the Assistant to the 
Planning Manager dated October 18, 1948, the day of the 
incident in issue. The Assistant to the Planning Manager 
stated that Mr. Campbell had used one of the telephones in 
the Congressional Information Section for about 10 minutes; 
that the appellant had no official business that would require 
him to come into that Section and make a call; that, at the 
time, every effort was being made to control unofficial use of 
the telephones even to the extent of placing one employee in 
the Division of Planning Service on probation for unauthor¬ 
ized-use; and that Mr. Campbell was asked not to use the 
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Congressional telephones under any circumstances and re¬ 
minded of the Office regulation against such use. 

The Office also submitted a memorandum dated May 18, 

1949 from the Assistant to the Planning Manager wherein he 
supplemented his earlier memorandum by stating that before 
Mr. Campbell used the telephone on October 18, he had - 
pointed to it and indicated to a Mr. William Wannall that he 
wanted to use it; that Mr. Wannall was speaking on another 
telephone at the time and did not give the appellant permis¬ 
sion to use the telephone; as a matter of fact, both men knew 
that Mr. Wannall had no authority to permit the use of the 
telephone for personal business; and that Mr. Wannall over¬ 
heard enough of the appellant’s conversation to know positively 
that it was of a personal and not an official nature. Mr. Wan¬ 
nall submitted an affidavit during the instant appeal which 
affirmed the statements mentioned in the previous memo¬ 
randum. 

In his reply to the charges and in his affidavit to the Com¬ 
mission, Mr. Campbell denied using the Government Printing 
Office telephone on personal business “to an extent which was 
over and beyond that customarily used and still being used in 
the Government Printing Office.” During the hearing in the | 
Commission the appellant testified that he had used the tele¬ 
phone in the Congressional Information Section on October 18, 

1948, but that it was on official business for the purpose of 
calling another section in the Office concerning the availability 
of electrotype plates. Mr. Campbell further stated that he 
had used the telephone because the work he was doing was near 
the desk that constituted the Congressional Information Sec¬ 
tion and as he was near that desk he used the telephone. 

Charge 10, while regarded as of little significance in the over¬ 
all matter of the appellant’s dismissal, is found to be substan¬ 
tiated by the evidence. The submissions of the Office indicate 
that the version of the incident furnished by Mr. Wannall has 
remained unchanged. The appellant at first, in his reply to 
the charges and in his affidavit to the Commission, conceded 
the use of the telephone and dismissed it as no more than 
usual; however, at the Commission’s hearing he changed the 
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nature of his testimony and denied any unofficial use of the 
telephone on the occasion. Under the circumstances the Office 
version of the incident is accepted as the correct one and the 
charge is considered sustained. 

Representations have been made by and in behalf of Mr. 
Campbell that the personnel action resulting in his separation 
was not effected in good faith but was based upon a prejudice 
against him. It was pointed out that prior to the appellant’s 
military service he was well regarded in his employment with 
the Government Printing Office and quite active in numerous 
matters in connection with the Office which his attorney de¬ 
scribed as “extra-curricular.” These activities were his service 
as editor of certain Office publications, his designing of a plaque 
and similar matters. It was submitted that only after Mr. 
Campbell returned from military service and prosecuted his 
claim for advancement that he believes was rightfully due him, 
did he commence to have difficulty in his employment relation¬ 
ship. The appellant has indicated during this appeal and 
stated in several of his memoranda and letters included in the 
appeal file that he believes he was discriminated against and 
that “vengence” was directed against him because of his vigor¬ 
ous prosecution of the restoration appeal. 

In close connection with the foregoing allegation of preju¬ 
dice is the representation submitted that the removal of Mr. 
Campbell from the Government Printing Office was timed so 
as to prejudice his case then pending in the U. S. Court of 
Appeals. It was stated in this regard that when the appel¬ 
lant’s discharge became an accepted fact, the government at¬ 
torneys defending the officials of the Government Printing 
Office moved that the Court of Appeal case be dismissed on the 
ground that the questions involved were moot. 

These allegations of prejudice and bad faith in connection 
with the discharge action have been carefully examined and 
found to be without merit. It is true that the majority of the 
charges against Mr. Campbell are related to his claim of im¬ 
proper restoration after military service. However, the rec¬ 
ord clearly shows that it was not Mr. Campbell’s prosecution 
of his claim for restoration, or his appeal to the Veterans Serv- 
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ice Section, or his recourse to the courts, that the Office found 
objectionable. It was the unwarranted actions and statements 
of the appellant, apart from the regular procedures, that 
brought the Office to the determination that charges should be 
preferred against him. Had Mr. Campbell prosecuted his ap¬ 
peals in an orderly and proper manner there is no doubt that 
no matter how vigorous such prosecution was, the employing 
agency would not have found it necessary to charge him with 
misconduct. The actions and statements of the appellant com¬ 
plained of in the charges were highly improper and when the 
Office took steps to correct such excesses its action does not 
appear to have been in bad faith and does not indicate a preju¬ 
dice against the appellant. In so far as the effect that Mr. 
Campbell’s dismissal had upon his case in the Court of Appeals, 
it is to be noted that the agency preferred the charges against 
him in April and that they were processed through in the usual 
manner. No evidence of prejudice is seen in the fact that his 
separation was effected at the time that his case was pending 
in the Court of Appeals. Indeed, an employee cannot be heard 
to say that merely because he has a case pending in Court the 
employing agency must endure gross misconduct by the em¬ 
ployee and do nothing about it. 

On the basis of all of the evidence and the foregoing analysis, 
it is found that the removal of Mr. Campbell was for such cause 
as will promote the efficiency of the service as provided in Sec¬ 
tion 14 of the Veterans’ Preference Act of 1944, and that the 
personnel action of the Government Printing Office was not 
arbitrary, unreasonable or capricious. 

Recom mendation 

In the light of all of the facts and circumstances it does not 
appear that the rights of Mr. Campbell as a veteran have been 
violated or that there was any injustice in connection with his 
removal. Accordingly, it is recommended that the personnel 
action of the Government Printing Office effecting his discharge 
on June 3,1949 be affirmed. 

960509—51-1 
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Mr. Campbell and the Government Printing Office are privi¬ 
leged, in the event that either is not satisfied with this decision, 
to appeal further to the Commissioners, U. S. Civil Service 
Commission, Washington 25, D. C., within seven (7) days of 
its receipt. Regulations provide that Mr. Campbell or the Gov¬ 
ernment Printing Office may be granted an opportunity to 
appear before the Commission's Board of Appeals and Review 
in case an appeal is made to the Commissioners, or that further 
representations may be made by submission of pertinent mate¬ 
rial in writing. Request for such a hearing, if desired, should 
be made at the same time the appeal is submitted to the 
Commissioners. 

Alfred Klein, 

Chief Law Officer. 

Exhibit No. 2 (To Affidavit of William C. Hull) 

February 14, 1950. 

Mr. Orton T. Campbell, Jr., 

P. O. Box 2207, Washington, D. C. 

Dear Mr. Campbell: Reference is made to your appeal, 
undo: Section 14 of the Veterans Preference Act of 1944, from 
the decision of the Commission's Chief Law Officer sustaining 
the action of the Government Printing Office in removing you 
from your position of Planner as a result of charges preferred 
against you. 

The decision of the Chief Law Officer was based upon the 
considerations set forth in his memorandum which was fur¬ 
nished you under cover letter dated November 4,1949. 

The Commission's Board of Appeals and Review, after care¬ 
ful consideration of all the facts in your case, including the 
representations made on your behalf by counsel in the hearing 
before the Board on January 24,1950, has found that the deci¬ 
sion of the Chief Law Officer was warranted and that decision, 
therefore, has been affirmed. 

Very respectfully, 

John F. Edwards, Chairman, 

Board of Appeals and Review. 


Exhibit No. 3 (To Affidavit of William C. Hull) 

March 17, 1950. 

David S. Allshouse, Esq., 

Suite 1012, Barr Building, 

910 Seventeenth Street NW., 

Washington 6, D. C. 

Dear Mr. Allshouse: I am referring to the further appeal 
on behalf of your client, Mr. Orton T. Campbell, Jr., under 
Section 14 of the Veterans Preference Act of 1944, from the de¬ 
cision of our Board of Appeals and Review affirming the de¬ 
cision of the Commission’s Chief Law Officer sustaining the 
action of the Government Printing Office in removing Mr. 
Campbell on charges. 

The Commissioners have carefully reconsidered the entire 
file in Mr. Campbell’s case and have found no basis for re¬ 
versing the previous decision. That decision is, therefore, 
affirmed. 

By direction of the Commission: 

Sincerely yours, 

Harry B. Mitchell, 

Chairman. 


[Filed July 11, 1950] 

REQUEST for admissions UNDER RULE 36 

Plaintiff requests defendants Civil Service Commissioners, 
or any of them within ten (10) days of the service of this 
request, to make the following admissions pursuant to Rule 36, 
Federal Rules of Civil Procedure for the purpose of this action 
only and subject to objections of admissibility which may be 
interposed: 

That the following statements are true: 

1. Part 22 of the Civil Service Regulations as set forth in 
Appendix A to defendants’ Points and Authorities in support 
of their motion for summary judgment was promulgated pur¬ 
suant to authority contained in Sections 11 and 14 of the 
Veterans’ Preference Act of 1944 as amended, 58 Stat. 387; 
5 U. S. C. A. Supp. 860 and 863. 


50 


2. Included as a part of the evidence in plaintiffs Section 14 
Veterans’ Preference Act appeal file in the Civil Service Com¬ 
mission is the transcript or a copy of the transcript of the pro¬ 
ceedings before a Board appointed by the Public Printer which 
met on May 17 and 18, 1949 to consider the charges against 
plaintiff. 

3. This transcript fails to show that any of the testimony 
therein was given under oath. 

4. Exhibit A attached is a correct copy of the “Introduction” 
to the findings and recommendations of the Chief Law Officer, 
Civil Service Commission, dated November 4, 1949, on plain¬ 
tiff’s appeal under Section 14, Veterans’ Preference Act. 

5. The Civil Service Commission file on plaintiff’s Section 
14, Veterans’ Preference Act appeal contains the original or a 
copy of a memorandum dated May 24, 1949 addressed to the 
Executive Officer, Government Printing Office from Emmett 
I. Hill, Director of Purchases, Government Printing Office. 

6. Exhibit B attached is a correct copy of that memorandum. 

7. This memorandum (Exhibit B) is not under oath. 

8. No affidavit or other statement was secured by the Civil 
Service Commission during its investigation of plaintiffs 
appeal under the Veterans’ Preference Act from Mr. Charles 
W. Johnson about whom the following reference is made in 
Mr. Hill’s memorandum (Exhibit B): 

Today I asked several employees whether they re¬ 
called any of Mr. Campbell’s actions at the time of this 
detail. Mr. Panneton and Mr. Johnson, who were the 
only persons other than Mr. Campbell and myself in my 
closed office during the conversations, today reported 
their recollections and they are identical with my recol¬ 
lections insofar as the conversations in my office are con¬ 
cerned. Mr. Johnson said that all that he knew 
following this was that he left the office and reported 
immediately to Plant Planning and that Mr. Campbell 
did not work there that day, and that he had “heard” 
that Mr. Campbell did go to the Personnel Director in¬ 
stead. (I believe that Mr. Campbell did report to 
Plant Planning but I, too, heard that he did not work.) 


9. No affidavit or other statement was secured by the Civil 
Service Commission in its investigation of plaintiffs appeal 
from Wallace L. Burton, who is mentioned in Mr. Hill’s memo¬ 
randum as follows: 

Mr. Wallace L. Burton said that he remembered that 
Mr. Campbell slammed things around and physically 
displayed his displeasure and aroused temper sometimes, 
but that he cannot recall specifically the times of such 
actions. He remembers that when I asked him to give 
one or more jackets to Mr. Campbell on one occasion 
that he was in a fit of temper and threw the jacket or 
jackets to the floor. He later apologized to Mr. Burton 
for the action, saying that he was not angry at him. 

10. No affidavit or other statement was secured by the Civil 
Service Commission in its investigation of plaintiff’s appeal 
from Mr. Donald Buckle who is mentioned in Mr. Hill’s memo¬ 
randum as follows: 

Mr. Donald Buckle said that he remembers Mr. 
Campbell’s displays of temper including his throwing 
of articles around on his desk and that when Mr. Camp¬ 
bell engaged in such actions that he usually took the 
remainder of the day off, but Mr. Buckle cannot re¬ 
member the specific times of such actions nor the 
circumstances that led to these specific actions. 

11. No affidavit or other statement was secured by the Civil 
Service Commission in its investigation of plaintiff’s appeal 
from E. J. Gilbert who is mentioned in Mr. Hill’s memorandum 
as follows: 

Mr. E. J. Gilbert said that he remembers that Mr. 
Campbell was “always disgruntled.” He cannot re¬ 
member specific instances at the time Mr. Campbell 
was detailed. He does recall Mr. Campbell’s “sharp 
clash” with Mr. Widmayer concerning the contents or 
wording of letters. 

12. No affidavit or other statement was secured by the Civil 
Service Commission in its investigation of plaintiff’s appeal 
from Mrs. Alice J. Moore who is mentioned in Mr. Hill’s mem¬ 
orandum as follows: 
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Mrs. Alice J. Moore said that she recalls the incident 
referred to very vividly, since it was the “most outstand¬ 
ing display of temper that she has ever witnessed in a 
place of-business.” She said that she saw him leave my 
office in apparent rage, kick a chair and wastebasket 
with tremendous force, slam his telephone down on his 
desk, and remove the contents of his desk with the vigor 
of an enraged person and taking these contents in his 
arm, leave the room. She “heard” later that the cause 
was his detail to Plant Planning. She said that the 
instance was commonly discussed in the Division and 
that she had discussed it with other employees at lunch 
time. 

13. No affidavit was secured by the Civil Service Commis¬ 
sion in its investigation of plaintiff’s appeal from Oscar De 
Prato who is mentioned by Mr. Hill in his memorandum as 
follows: 

Mr. De Prato said that he does not recall this particu¬ 
lar incident, but that Mr. Campbell has discussed this 
matter and others with him on numerous occasions; 
that he (Mr. De Prato) attempted to avoid the subject, 
but that Mr. Campbell resented the detail bitterly and 
has said that he (Mr. Campbell) held priority in the 
right to remain in the Division and that the detail w r as 
“discriminatory.” 

14. The Civil Service Commission’s file in plaintiff’s Sec¬ 
tion 14 appeal contains the original or a copy of a memorandum 
dated May 18,1949 from E. E. Morsberger, Assistant to Plan¬ 
ning Manager, Government Printing Office, to the Executive 
Office, Government Printing Office. 

15. Exhibit C attached is a correct copy of this memoran¬ 
dum. 

16. This memorandum is not under oath. 

17. A correct statement of Civil Service Commission Regu¬ 
lations 22.9 Sections (a), (b), (c), (d), (e), (f) and (g) appears 
as Appendix A to defendant’s Points and Authorities in sup¬ 
port of their motion for summary judgment. 


18. Plaintiff, through the office of the Civil Service Com¬ 
mission, requested the presence of witnesses from the Govern¬ 
ment Printing Office at his appeal hearing before the Chief Law 
Examiner, Civil Service Commission. 

19. The Government Printing Office did not have these 
witnesses present at said hearing. 

Warren E. Miller, 

Warren E. Miller, 

David S. Allshouse, 

David S. Allshouse, 

91017th Street NW., Washington, D. C., 

Attorneys for Plaintiff. 

***** 

Exhibit C (To Plaintiff's Request for Admission) 

May 18, 1949 

Executive Officer, 

Assistant to Planning Manager, 

Supplement to October IS, 1948 memorandum on unauthorized 

use of telephone by Mr. 0. T. Campbell 

I have reviewed with the Director, Assistant Director of 
Planning Service, and with Mr. William Wan nail, the circum¬ 
stances surrounding the subject incident. This supplementary 
report is submitted to provide information which, at the time 
of the violation, I did not consider to be necessary to the report. 

When the matter was reported to me by the Director of 
Planning Service he raised the question: Did responsibility 
for corrective action rest with Mr. Campbell’s supervisor, in 
another division, or with the Director where the offense took 
place? I decided to handle the matter myself and, in view of 
the pending decisions on Mr. Campbell’s various appeals, to 
take no disciplinary action at that time, but merely try to pre¬ 
vent future offenses of such nature—making, of course, a record 
of the offense. 

My first step was to get a full and first-hand report from Mr. 
Wannall, who initialed the original memo as being correct. 

Mr. Wannall states that he did not give permission for the 
call. He recalls that Mr. Campbell pointed to the phone and by 
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his expression indicated that he wanted to use it. No words 
were exchanged because Mr. Warm all was talking over a phone 
at the next desk. (It is understood by both men that Mr. 
Wannall has no authority to authorize use of any Office phone 
for personal business and that Mr. Wannall himself would have 
to secure such permission.) 

Mr. Wannall declares that he overheard enough of the con¬ 
versation to know positively that it was not official but personal 
and connected with the “case.” 

(S) E. E. Morsberger, 
Assistant to Planning Manager. 


[Filed July 11, 1950] 

REQUEST FOR ADMISSIONS UNDER RULE 36 

Plaintiff requests defendant Public Printer within ten (10) 
days after service of this request to make the following ad¬ 
missions pursuant to Rule 36, Federal Rules of Civil Procedure, 
for the purpose of this action only and subject to objections of 
admissability which may be interposed. 

That each of the following statements is true: 

1. That your letter dated April 29, 1949 to plaintiff, Ex¬ 
hibit A, of defendants’ Points and Authorities in support of 
motion for summary judgment, is a true copy of the statement 
of all of the charges preferred against plaintiff which resulted 
in his dismissal from the Government Printing Office at close 
of business June 3,1949. 

2. That the letter from plaintiff dated May 12, 1949 ad¬ 
dressed to you, Exhibit B, defendants’ Points and Authorities 
in support of motion for summary judgment, is a true copy of 
plaintiff’s answer to said charges and was received by you before 
his dismissal. 

3. That your letter dated June 3,1949 to plaintiff, Exhibit C, 
of defendants’ Points and Authorities in support of motion for 
summary judgment, is an authentic copy of your letter to plain¬ 
tiff advising him that all ten charges against him as set forth 
in your letter of April 29,1949, supra, were sustained and that 
plaintiff was removed from the rolls of Government Printing 
Office effective close of business June 3,1949. 
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4. That the following are correct statements of charges 1, 5, 
6, and 7, contained in your letter to plaintiff dated April 29, 
1949, supra. 

(1) On or about April 12, 1949, without authority, 
you distributed on Office time to employees of this Office 
printed copies of your brief filed in the U. S. Court of 
Appeals, containing controversial material and marginal 
notes in your handwriting, which would tend to lower 
morale and efficiency by creating disrespect for the 
Public Printer and other officials, and dissatisfaction and 
discontent among employees. 

(5) Removing and photostating without authority 
or causing to be removed and photostated without au¬ 
thority for personal use official papers of the Govern¬ 
ment Printing Office. (For example Exhibit 9 
submitted in your appeal to the Civil Service Commis¬ 
sion for use at a hearing on or about July 16, 1947.) 

(6) Removing from the Government Printing Office 
without authority or causing to be removed from the 
Government Printing Office without authority official 
papers of the Government Printing Office and supply¬ 
ing such papers or causing the same to be supplied to 
outside sources, together with false or misleading state¬ 
ments concerning the meaning of such papers. (For 
example papers referred to in letter dated August'21, 
1947 from American Legion to the Public Printer.) 

(7) Raising objections in a disorderly manner on or 
about January 26, 1948 to proper work assignments, as 
evidenced by your reaction to your detail from the 
Commercial Planning Division to the Plant Planning 
Division. 

5. You did not supply plaintiff with the information re¬ 
quested by him in his answer to charge 1 prior to his discharge 
on June 3, 1949. 

6. You did not supply plaintiff with the information re¬ 
quested by him in his answer to charge 5 prior to his discharge 
on June 3,1949. 
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7. You did not supply plaintiff with the information re¬ 
quested by him in answer to charge 6 prior to his discharge 
on June 3,1949. 

8. As to charge 6, you specifically did not furnish plaintiff 
with a copy of the letter from the American Legion to the 
Public Printer, dated August 21, 1947, prior to his discharge 
on June 3,1949. 

9. You did not supply plaintiff with the information re¬ 
quested by him in his answer to charge 7 prior to his discharge 
on June 3,1949. 

10. The incidents upon which the ten charges preferred by 
you against plaintiff on April 29,1949 are based on the follow¬ 
ing dates: 

Charge 1—On or about April 12,1949. 

Charge 2—August 21,1947. 

Charge 3—February 3, 1948. 

Charge 4—August 19,1948. 

Charge 5—July 16,1947 (only date given). 

Charge 6—August 21,1947. 

Charge 7—January 26, 1948. 

Charge 8—February 3, 1948. 

Charge 9—February 3, 1948. 

Charge 10—October 18, 1948. 

11. On May 17, 1949, a special board established by you on 
May 13, 1949 and composed of Willard A. Anderson, Plant 
Manager; James W. Broderick, Planning Manager; Roy B. 
Eastin, Jr., Assistant Superintendent of Documents, and John 
A. McLean, Assistant Production Manager, all of the Govern¬ 
ment Printing Office, met to consider the ten charges against 
plaintiff and to give you their recommendations as to final 
action. 

12. Plaintiff was not requested to be present nor was he 
present at any of the meetings of this board. 

13. A stenographic transcript of the board’s meetings was 
prepared. 

14. A copy of this transcript was submitted to the Civil 
Service Commission as evidence in connection with plaintiff’s 
Veterans’ Preference Act appeal to that agency. 
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15. None of the testimony presented to the board was under 
oath. 

16. Exhibit 1 attached is a correct copy of pages 1 and 2 
of said transcript. 

17. The statement submitted by Ernest C. Mellor, your 
representative at the hearing on plaintiff’s appeal before the 
Chief Law Examiner as set forth on page 54 of the transcript 
of that hearing, was prepared by Mr. Mellor in collaboration 
with others in the Government Printing Office. 

18. The persons collaborating with Mr. Mellor in the prep¬ 
aration of this statement did not appear as witnesses at the 
hearing on plaintiff’s appeal before the Chief Law Examiner, 
Civil Service Commission. 

19. The said statement was not sworn to by the persons 
collaborating in its preparation. 

20. Exhibit 2 attached is a correct copy of a memorandum 
dated May 24, 1949 addressed to the Executive Officer, Gov¬ 
ernment Printing Office, from Emmett I. Hill, Director of 
Purchases, Government Printing Office. 

21. This memorandum was prepared after the board de¬ 
scribed in 13, supra, had completed its deliberations. 

22. This memorandum is not under oath. 

23. Charles W. Johnson mentioned in Exhibit 2, supra, was 
an employee of the Government Printing Office during all 
times when plaintiff’s appeal under Section 14 Veterans’ Pref¬ 
erence Act was pending before the Civil Service Commission. 

24. Wallace L. Burton mentioned in Exhibit 2, supra, was 
an employee of the Government Printing Office during all 
times when plaintiff’s appeal under Section 14 Veterans’ Pref¬ 
erence Act was pending before the Civil Service Commission. 

25. Donald Buckle mentioned in Exhibit 2, supra, was an 
employee of the Government Printing Office during all times 
when plaintiff’s appeal under Section 14, Veterans’ Preference 
Act was pending before the Civil Service Commission. 

26. E. J. Gilbert mentioned in Exhibit 2, supra, was an em¬ 
ployee of the Government Printing Office during all times when 
plaintiff’s appeal under Section 14 Veterans’ Preference Act was 
pending before the Civil Service Commission. 
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27. Mrs. Alice J. Moore mentioned in Exhibit 2, supra, was 
an employee of the Government Printing Office during all times 
when plaintiff’s appeal under Section 14 Veterans’ Preference 
Act was pending before the Civil Service Commission. 

28. Oscar De Prato mentioned in Exhibit 2, supra, was an 
employee of the Government Printing Office during all times 
when plaintiff’s appeal under Section 14 Veterans’ Preference 
Act was pending before the Civil Service Commission. 

Warren E. Miller, 

Warren E. Miller, 

David S. Allshouse, 

David S. Allshouse, 

91017th Street, NW., Washington, D. C. 

Attorneys for Plaintiff. 

Exhibit No. 1 (To Plaintiff’s Request for Admission) 

Mr. Herrell. This Board was established by a memorandum 
of the Public Printer, addressed to me under date of May 13. 
The memorandum reads as follows: 

It is my desire that you present the letter of charges 
against Orton T. Campbell, his answer thereto, and the 
evidence supporting the charges to the board composed 
of the following Government Printing Office officials who, 
until now, have had nothing, or very little, to do with 
the case: 

Mr. W. A. Anderson, Plant Engineer. 

Mr. J. W. Broderick, Planning Manager. 

Mr. Roy Eastin, Assistant Superintendent of Docu¬ 
ments. 

Mr. John A. McLean, Assistant Production Manager. 

I want their considered opinions regarding the charges 
in this case; the evidence upon which the charges are 
based; the employee’s answer to these charges, and 
their recommendations as to final action. 

Please have a transcript made of the proceedings be¬ 
fore this board so that the record will be complete for 
my review. 

(S) John J. Deviny, 

Public Printer. 
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In order to give you some of the background of the case, I 
will read to you a memorandum I addressed to the Public 
Printer under date of April 25,1949: 

As you will recall, you handed to me a few days ago 
a copy of the Brief and Appendix for Appellant in the 
United States Court of Appeals for the District of Co¬ 
lumbia Circuit, January Term, 1949 (No. 10147, Orton T. 
Campbell , Appellant, vs. John J. Deviny, Public Printer, 
et d, Appellees ). You asked that I review the brief, 
paying particular attention to the handwritten nota¬ 
tions appearing on the brief which were apparently 
placed thereon by Mr. Campbell and that upon com¬ 
pletion of the review to make to you a report thereon, 
together with such recommendations, if any, as I might 
think necessary. 

I have reviewed the brief, paying particular attention 
to the handwritten notations, the same in my opinion 
being unquestionably in Mr. Campbell’s handwriting. 
I have discussed the brief and notations with several 
officials and employees of the Office, and have reviewed 
the file on Mr. Campbell’s case to date. As a result of 
these reviews and discussions, I feel that the Office has 
no alternative but to separate Mr. Campbell from the 
rolls for the good of the service. 

The circulation of this brief, marked as it is—par¬ 
ticularly those sections classifying as untrue your state¬ 
ments made under oath—cannot help but bring about 
disrespect among the employees of this Office for the 
Public Printer and other officials of the Office, and will 
cause dissatisfaction and discontent among all who see it 
or who hear about it through those who have seen it or 
heard about it. Mr. Campbell’s instructions on the 
front of the brief are to “distribute freely to anyone de¬ 
siring to read * * *” 

The circulation of this brief is, of course, as you know, 
merely a continuation of similar activities extending 
over the last two years. In addition to Mr. Campbell’s 
activities along these lines, his file reveals, as you know, 
many other incidents and acts which would more than 
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justify his separation had the Office not been particularly 
lenient in his case with the hope that he would eventu¬ 
ally become adjusted and would settle down and make a 
satisfactory employee. 

In my opinion we have been entirely too tolerant in 
this case and I now feel that if we do not separate him 
as a result of his action in circulating this material, that 
we will lose—and deserve to lose—the respect and co¬ 
operation of the officials to whom we must look to satis¬ 
factorily handle our employees and to get our job done. 
Not only this, but a continuation of Mr. Campbell’s ac¬ 
tivities along the lines he has been following for the last 
two years will cause dissatisfaction and discontent 
among employees to the extent that it will make it even 
more difficult for us to handle the responsibilities placed 
upon the Office. 

For these reasons I respectfully recommend that the 
file be referred to the Chief Clerk with instructions to 
take the necessary action to separate Mr. Campbell from 
the rolls. 

(S) R. H. Herrell, 

Executive Officer . 

The Public Printer approved that recommendation and re¬ 
ferred it to the Chief Clerk. On April 29, the following letter 
was written and handed to Mr. Campbell by the Acting Chief 
Clerk: 

Exhibit No. 2 (To Plaintiff’s Request for Admission) 

MEMORANDUM 

May 24, 1949. 

To: Executive Officer 
From: Director of Purchases 

Subject: Statement relative to incident that occurred when I 
detailed Mr. 0. T. Campbell from Division of Commercial 
Planning to the Division of Plant Planning, on January 26, 
1948, while I was the Director of the Commercial Planning 
Division. 
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In accordance with your request for a memorandum to sup¬ 
plement previous reports concerning Mr. 0. T. Campbell's 
actions on the day that he was detailed from the Division of 
Commercial Planning to the Division of Plant Planning, I am 
submitting this memorandum. 

In an effort to refresh my recollection as to the actual hap¬ 
penings surrounding this detail, I have asked the people listed 
below to tell me their recollection of these events: 

L. W. Panneton Donald Buckle 

Charles W. Johnson Earl J. Gilbert 

Wallace L. Burton Mrs Alice Moore 

Harry E. Widmayer Oscar De Prato 

Wm. E. Freeman 

I personally recall the incident as follows: Despite the fact 
that 13 other employees had been detailed out of the Division 
prior to Mr. Campbell, our work load was such that we could 
not keep our employees fully employed. At the same time 
other Divisions, particularly Plant Planning, had a heavy over¬ 
load of work. I agreed to send them at least two additional 
employees. A few minutes after 8:00 A. M., I called Mr. 
Weaver, Chief of Estimating and Specifications Section, and 
asked him to send his assistant, Mr. Chas. W. Johnson to my 
office so that I could inform him of my decision to detail him to 
Plant Planning. I immediately thereafter called Mr. Wid¬ 
mayer, Chief of the Section to which Mr. Campbell was as¬ 
signed, and asked him to send Mr. Campbell in for the same 
purpose. Mr. Panneton, my assistant, was in the office with 
me and remained there. 

Mr. Johnson reported to me immediately and I told him that 
I had decided to detail him to Plant Planning. Mr. Campbell 
could not be located immediately but he did come into the 
office before Mr. Johnson left. The following then transpired: 
I told the two of them that, as they knew, we did not have suffi¬ 
cient work at the moment to keep them busy; that it was the 
policy of the Office to detail all of our technical help to Plant 
Planning at various times under such conditions so that they 
could become familiar with operations there so as to enlarge 
their knowledge and to enable technical employees to become 
interchangeable and versatile to the fullest extent possible; 
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that for different reasons neither of them had been previously 
detailed to Plant Planning, but that each of them were now 
detailed to that Division as of the beginning of the work day, 
and that they should now report to Mr. Tribble, Director of 
Plant Planning, for assignment. Mr. Campbell said, “Is that 
all?” I said, “That is all.” Mr. Campbell said, “Must I re¬ 
port to Plant Planning?” I said, “Yes.” Mr. Campbell said, 
“Is that an order?” I said, “It is.” He then mumbled some 
words which I did not fully understand and disregarded. He 
next stated that he would not stand for such discriminatory 
action and that he wanted permission to report instead to the 
Director of Personnel. I told him that he had been told to 
report to Mr. Tribble, that he was in fact detailed to Mr. 
Tribble’s Division, and that I had no jurisdiction over him. 
I suggested that he report to Mr. Tribble as instructed and then 
request permission of Mr. Tribble to go to see the Director of 
Personnel at 8:30 A. M., the time the Director of Personnel 
officially begins his day’s work. He protested further and I 

said, “You would have been detailed previously except- 

While I was uttering these words he stalked from the Office 
and the sentence was never finished. Mr. Johnson left im¬ 
mediately for the Division of Plant Planning. 

Mr. Campbell was visibly enraged, though he had not ar¬ 
gued violently. I rose from my desk and observed his actions. 
He returned to his desk kicking a wastebasket over, kicking his 
chair, slamming his telephone on the desk, jerking his desk 
drawers open vigorously, removing great stacks of papers, en¬ 
velopes, etc., from his desk and taking them with him from 
the Division in such manner as to clearly indicate his feelings. 

Since I doubted that Mr. Campbell would be of any benefit 
that day to Mr. Tribble because of his reaction to the detail, I 
consulted with Mr. Widmayer and he informed me that we 
would not be seriously affected if even another employee were 
detailed. Therefore, I detailed William E. Freeman to Plant 
Planning. He accepted the detail graciously. 

***** 

Today I asked several employees whether they recalled any 
of Mr. Campbell’s actions at the time of this detail. Mr. Pan- 
neton and Mr. Johnson, who were the only persons other than 


63 


Mr. Campbell and myself in my closed office during the con¬ 
versations, today reported their recollections and they are 
identical with my recollections insofar as the conversations 
in my office are concerned. Mr. Johnson said that all that 
he knew following this was that he left the office and reported 
immediately to Plant Planning and that Mr. Campbell did not 
work there that day, and that he had “heard” that Mr. Camp¬ 
bell did go to the Personnel Director instead. (I believe that 
Mr. Campbell did report to Plant Planning but I, too, heard 
that he did not work.) 

Mr. Panneton recalled the conversations in the office the 
same as I do, but added that after Mr. Campbell left the 
office I made a remark similar to this, “Look at him slam 
things around!” Mr. Panneton says that he believes that 
he did not rise out of his chair and, therefore, did not ac¬ 
tually see what Mr. Campbell did after leaving the office. 

Mr. Wallace L. Burton said that he remembered that Mr. 
Campbell slammed things around and physically displayed 
his displeasure and aroused temper some times, but that he 
cannot recall specifically the times of such actions. He re¬ 
members that when I asked him to give one or more jackets to 
Mr. Campbell on one occasion that he was in a fit of temper 
and threw the jacket or jackets on the floor. He later apol¬ 
ogized to Mr. Burton for the action, saying that he was not 
angry at him. 

Mr. Widmayer said that he recalled Mr. Campbell’s slam¬ 
ming things around on at least one occasion, but cannot re¬ 
member the particular circumstances. 

Mr. Freeman said that he cannot recall witnessing Mr. 
Campbell’s actions the day that he was detailed to Plant Plan¬ 
ning, but that the next day or so lata: Mr. Campbell ap¬ 
proached him and tried to persuade him to join Mr. Campbell 
in an official protest on the ground that they held priority in 
the right to remain in the Division and that all other per¬ 
sonnel should be detailed out of the Division before themselves 
and that their detail had been an act of discrimination. 

Mr. Donald Buckle said that he remembers Mr. Campbell’s 
displays of temper including his throwing of articles around 
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on his desk and that when Mr. Campbell engaged in such 
actions that he usually took the remainder of the day off, but 
Mr. Buckle cannot remember the specific times of such actions 
nor the circumstances that led to these specific actions. 

Mr. E. J. Gilbert said that he remembers that Mr. Campbell 
was “always disgruntled.” He can not remember specific in¬ 
stances at the time Mr. Campbell was detailed. He does re¬ 
call Mr. Campbell’s “sharp clash” with Mr. Widmayer con¬ 
cerning the contents or wording of letters. 

Mrs. Alice J. Moore said that she recalls the incident re¬ 
ferred to very vividly, since it was the “most outstanding dis¬ 
play of temper that she has ever witnessed in a place of busi¬ 
ness.” She said that she saw him leave my office in apparent 
rage, kick a chair and wastebasket with tremendous force, 
slam his telephone down on his desk, and remove the contents 
of his desk with the vigor of an enraged person and taking 
these contents in his arm, leave the room. She “heard” later 
that the cause was his detail to Plant Planning. She said 
that the instance was commonly discussed in the Division and 
that she had discussed it with other employees at lunch time. 

Mr. Deprato said that he does not recall this particular inci¬ 
dent, but that Mr. Campbell has discussed this matter and 
others with him on numerous occasions; that he (Mr. Deprato) 
attempted to avoid the subject, but that Mr. Campbell resented 
the detail bitterly and has said that he (Mr. Campbell) held 
priority in the right to remain in the Division and that the 
detail was “discriminatory.” 

***** 

Reference to the Time Reports establishes the date of the 
detail as beginning January 26, 1948. Seven technicians were 
on detail out of the Division the week prior to this date, and 
possibly before. Of the seven, four were veterans and none 
of them ever indicated that they considered the details dis¬ 
criminatory, insofar as I can recall. These men were on detail 
at the time Mr. Campbell, Mr. Johnson and Mr. Freeman 
were detailed. 

The number of employees detailed and already on detail 
on January 26, 1948 totaled 16. I believe that seven of these 
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are veterans of either World 
were: 

Edward Bush* 

Orton Campbell* 
Gertrude Clark 
Florence Clarke 
Ruth Davitt 
Edward Douglas 
William Freeman* 
Charles Johnson 


I or II. These employees 

Frances Legel 
Frank Moser 
James Murray* 
Raymond Newman* 
Louise Tinklenberg 
Edward Vaeth 
Donald Wells* 

Paul Wilson* 


War 


•Denotes employees who are veterans. 

(S) Emmett I. Hill, 
Director of Purchases. 


[Filed July 18, 1950] 

MOTION TO DEFER HEARING ON PRESENT PENDING MOTIONS 

Plaintiff moves the Court to defer and continue the hearing 
upon all pending motions in this cause until the report of the 
Commissioner of Veterans’ cases is filed, pursuant to the pro¬ 
visions of Rule 29 (d) of the Local Civil Rules of this Court. 

Warren E. Miller, 

Warren E. Miller, 

David S. Allshouse, 

David S. Allshouse, 

910 Seventeenth Street NWWashington, D. C. 

Attorneys for Plaintiff. 


[Filed July 31, 1950] 

ORDER 

Upon consideration of plaintiff’s motion filed herein on July 
18,1950, and defendants’ written objections thereto, and, after 
argument of counsel in open Court, it is by the Court this 31st 
day of July, 1950 
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Ordered, that the above case stand referred to the Commis¬ 
sioner of Veterans’ Cases pursuant to Rule 29 (a) 2 of the local 
civil rules of this Court and further, that the Court hearing 
on (1) defendants’ motion for summary judgment (2) plain¬ 
tiff’s motion to strike and (3) defendants’ objections to plain¬ 
tiff’s request for admissions under Rule 36, Federal Rules of 
Civil Procedure, all now pending in this cause, be deferred until 
the Commissioner of Veterans’ Cases files his report thereon 
with the Court pursuant to Rule 29 (d) of the local civil rules 
of this Court. 

James R. Kirkland, Judge. 


[Filed August 3, 1950] 

plaintiff’s cross-motion for a summary judgment 

Plaintiff moves the Court for summary judgment in the 
above case on the ground that there is no genuine issue as to 
any material fact and plaintiff is entitled to judgment as a 
matter of law. 

Warren E. Miller, 

Warren E. Miller, 

David S. Allshouse, 

David S. Allshouse, 

910 Seventeenth St., N. W., Washington, D. C., 

Attorneys for Plaintiff. 


[Hied September 5, 1950] 

motion to stay proceedings before the commissioner • 

OF VETERANS cases 

Now comes the defendants John J. Deviny, Public Printer, 
Harry B. Mitchell, Frances Perkins and James Mitchell, United 
States Civil Service Commissioners, by their attorneys, and 
move the court for stay of the proceedings before the Com¬ 
missioner of Veterans Cases pending final determination by the 
court as to the Commissioner’s jurisdiction in the matter. 
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The above-captioned case was referred to the Commissioner 
of Veterans Cases by order of the court, dated July 31, 1950, 
under the purported authority of Rule 29 of the Local Civil 
Rules. On August 9, 1950, defendants filed a memorandum 
with the court, suggesting “that the present suit is not prop¬ 
erly before the Commissioner of Veterans Cases, and that the 
reference to said Commissioner is contrary to law and to the 
existing rules of practice and procedure.” Defendants re¬ 
quested an oral hearing and the matter is presently pending. 

In the meantime, the Commissioner of Veterans Cases, in 
pursuance of the reference, set the case down for hearing 
before him for August 24, 1950. Defendants thereupon ad¬ 
vised the Commissioner (orally) that a motion concerning his 
possible lack of jurisdiction in the matter was then pending 
before the court, and suggested that any hearings before him 
should be held in abeyance pending court determination 
thereof. The Commissioner thereafter postponed the hearing 
before him, advising defendants (orally) that the matter would 
be held in abeyance pending determination of his jurisdiction. 
As a result of this action, defendants, who were about to file 
a formal motion with the court requesting a stay of proceedings 
before the Commissioner pending determination of his juris¬ 
diction. withheld filing of such motion. 

Thereafter, contrary to the aforementioned arrangement, 
the Commissioner again set the matter down for hearing for 
September 6, 1950, despite the fact that the question of his 
jurisdiction remains unresolved, and is still pending before 
the court. 

1. Defendants now move the court for formal stay of the 
proceedings before the Commissioner pending final determina¬ 
tion by the court as to his jurisdiction in the matter, 1 stating 

1 While defendants have filed a formal motion for stay of proceedings in 
order to avoid any possible question in that connection, it is defendants’ 
view that the proceedings before the Commissioner were automatically 
stayed upon defendants’ filing memorandum with the court raising substan¬ 
tial question as to the Commissioner’s jurisdiction in the matter. A motion 
to revoke a reference is addressable to the court, and not to the Commis¬ 
sioner. Smith v. Brown 3 F. 2d 926; Flanders v. Coleman, 249 F. 757 (ad¬ 
dressing such a motion to the Commissioner might be held as recognition of 
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as their reasons therefor, (a) that a substantial question as to 
the Commissioner's jurisdiction has been raised, and remains 
unresolved, (b) that possible protracted, and essentially futile 
proceedings before the Commissioner will be avoided should it 
be established that he lacks jurisdiction, (2) that a stay of such 
proceedings pending court determination of the Commissioner’s 
jurisdiction would result in relatively minor delay, with no pos¬ 
sible prejudice to any of the parties concerned. 2 

2. That the court, pending hearing and determination of de¬ 
fendants’ motion to stay, issue an order temporarily staying all 
proceedings before the Commissioner of Veterans’ Cases until 
further order of the court. 

CONCLUSION 

For the reasons stated above, it is respectfully submitted that ^ 
the proceedings before the Commissioner of Veterans’ Cases 
should be stayed pending final determination by the court as to 
the Commissioner’s jurisdiction in the matter. 

E. Leo Backus 

E. Leo Backus 

Attorney, Department of Justice. 


Of Counsel: 

Edward H. Hickey, 

Edward H. Hickey; 

Attorney, Department of Justice 


jurisdiction, and waiver of objections thereto). Since under a reference, 
the court retains jurisdiction over the matter throughout, and since from 
time to time, the parties must return to the court, when substantial ques¬ 
tions arise, for fresh instructions, it would appear by necessary implication 
that until the court acts on such matters and issues such instructions, that 
the related proceedings before the Commissioner would be automatically 
stayed. 

* This is particularly true in this case where plaintiff by various dilatory 
pleas and motions has thus far succeeded in preventing hearing on defend¬ 
ants’ motion for summary Judgment (designed for immediate disposition of 
the case as a matter of law) filed May 28,1950. 
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[Filed September 15, 1950] 


ORDER 

This cause came on to be heard on defendants’ motion to stay 
proceedings before the Commissioner of Veterans Cases pend¬ 
ing consideration and determination by the court of defend¬ 
ants’ motion, filed August 9,1950, entitled “Suggestion that the 
present suit is not properly before the Commissioner of Vet¬ 
erans Cases, etc.” and on plaintiff’s objections thereto, and 
after argument of counsel in open court, and it appearing to the 
court that said Commissioner has scheduled a hearing before 
him for September 6,1950, 

Now therefore, it is by the Court, this 15th day of September, 
1950 

Ordered that the hearing before the Commissioner of Vet¬ 
erans Cases scheduled for September 6,1950, and all other pro¬ 
ceedings before said Commissioner be, and they are hereby 
stayed pending determination by this court of the aforemen¬ 
tioned motion of defendants. 

Bolitha J. Laws, 

Chief Judge. 


[Filed October 6, 1950] 


OPINION 

This cause came on to be heard on defendants’ motion for 
a rehearing on the order referring the proceedings to the Com¬ 
missioner of Veterans’ Cases pursuant to Rule 29 (a) 2 of the 
local civil rules of this Court. This order was made in accord 
with local practice in the application of this rule as evidenced 
by James J. Donovan, Jr. v. United States, et al, Civil Action 
No. 324-47. The fact that the Civil Service Commissioners 
are party defendants in this cause is not a sufficient reason to 
create an exception to the application of this rule. 

Therefore, the motion for a rehearing is denied and the 
matter stands referred to the Commissioner of Veterans’ Cases 
for hearing and report. 

James R. Kirkland, 

Judge. 
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[Filed October 6, 1950] 

ORDER 

This matter came on to be heard on defendants’ motion for 
a rehearing and argument of counsel, and it is by the Court this 
6th day of October, 1950, 

Ordered that the motion for rehearing be and the same is 
hereby denied. 

James R. Kirkland, 

Judge. 


[Filed October 18, 1950] 

STATEMENT FOR THE RECORD OF DEFENDANTS CONTINUING 

OBJECTION TO REFERENCE OF THIS MATTER TO THE COMMIS¬ 
SIONER OF VETERANS CASES 

The above captioned matter was referred, on motion of 
plaintiff, and over objection of defendants, to the Commis¬ 
sioner of Veterans Cases by order of the court, dated July 31, 
1950. 

On defendants’ motion for rehearing, and for revocation of 
said reference, the order of reference was confirmed and con¬ 
tinued. (Order dated October 6, 1950.) 

Pursuant to said order of reference, the Commissioner of 
Veterans Cases has now set the matter down for hearing 
before him. Defendants wish to state for the record that 
their appearance before said Commissioner is made under 
protest, and that for purposes of such action as may be taken 
by him with regard to this matter, defendants hereby file 
objection and exception thereto, reserving such rights and 
remedies as may be available upon final court review and 
appeal. 

E. Leo Backus, 

E. Leo Backus, 
Attorney, Department of Justice. 

Of Counsel: 

Edward H. Hickey, 

Edward H. Hickey, 

Attorney, Department of Justice 
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[Filed November 24,1950] 

HEPOBT OF THE COMMISSIONER ON MOTIONS PENDING 

The reference to your Commissioner in this case was specif¬ 
ically ordered by the Court, over the objections of the de¬ 
fendants, in its order of October 6,1950, overruling the motion 
of defendants for a rehearing. Hearings have been had pur¬ 
suant to the demands of local Rule of Court 29, as amended. 

It is as well a pleasure, as a duty, to commend counsel for 
excellent preparation, coverage and presentment of this adver¬ 
sary proceeding involving opposing motions for summary 
judgment, motion to strike Exhibit 1 in support of motion for 
summary judgment, requests for admissions, with memoran¬ 
dum of points and authorities in support of and in opposition 
thereto. A difficult chore is presented in this civil action asking 
for a judicial determination that plaintiffs discharge from the 
Government Printing Office for such cause as will promote 
the efficiency of the service be set aside as void. 

At the outset it should be noted that a “general super¬ 
visory” power is sufficiently distinct from a “particular super¬ 
visory” power and that such distinction eliminates any 
difficulty in perceiving that both can be correct statements in 
their proper spheres. Whether the Administrative Procedure 
Act of 1946 is applicable to the Civil Service Commission as 
an agency of government is for the moment not conceded. 
Nevertheless the twenty years of active debates leading up 
to the enactment in 1946 of this purely American legislative 
result contain numerous notations that Congress expects all 
agencies, whether expressly excepted from the provisions of 
this Act or not, to carry out the fair play and good faith idea 
for agency action as set forth in its provisions. 

The Supreme Court in Morgan v. United States, 304 U. S. 
20, said: 

* # * The requirements of fairness are not ex¬ 
hausted in the taking or consideration of evidence but 
extend to the concluding parts of the procedure as well 
as to the beginning and intermediate steps . 
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And further, the Court said at page 22: 

The maintenance of proper standards on the part of 
administrative agencies in the performance of their 
quasi-judicial functions is of the highest importance 
and in no way cripples or embarrasses the exercise of 
their appropriate authority. On the contrary, it is in 
their manifest interest. For, as we said at the outset, if 
these multiplying agencies deemed to be necessary in 
our complex society are to serve the purposes for which 
they are created and endowed with vast powers, they 
must accredit themselves by acting in accordance with 
the cherished judicial tradition embodying the basic 
concepts of fair play. (Emphasis mine.) 

The Constitution contemplates a tripartite division of Gov¬ 
ernment into three co-ordinate branches. It was not intended 
that the judicial branch should have general supervisory con¬ 
trol over the executive branch. No discretion is vested in any 
administrative agency whether to enforce the congressional 
policy or not “as he may see fit” (cf. Panama Refining Co. v. 
Ryan , 293 U. S. 388,415 (1935)). A commission cannot act on 
“its opinion”. If such contention were correct, it would mean 
that the Commission had a power possessed by no other officer, 
administrative body, or tribunal under our government. It 
would mean that where rights depended upon facts, the Com¬ 
mission could disregard all rules of evidence, and capriciously 
make findings by administrative fiat. Such authority, 
beneficently exercised in one case, could be injuriously exerted 
in another, is inconsistent with rational justice, and comes under 
the Constitution’s condemnation of all arbitrary exercise of 
power. Interstate Commerce Commission v. Louisville and 
N. R. R. Co. (1913) 227 U. S. 88, and, similarly, it is seen that 
no doctrine, involving more pernicious consequences, was ever 
invented by the wit of man than that any of its (the Constitu¬ 
tion’s) provisions can be suspended during any of the great 
exigencies of government. “Such a doctrine leads directly to 
anarchy.” Ex Parte Milligan ( 1866), 4 Wall 2,120-2. Where 
agency says that its findings of fact may be made conclusive 
where constitutional rights of liberty and property are involved, 
is to place those rights at the mercy of administrative officials 
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and seriously to impair the security inherent in our judicial 
safeguards. Such a prospect, with our multiplication of ad¬ 
ministrative agencies is not one to be lightly regarded. Under 
our system, there is no warrant for the view that the judicial 
power of a competent court can be circumscribed by any legis¬ 
lative arrangement designed to give effect to administrative 
action going beyond the limits of constitutional authority. St. 
Joseph Stock Yards Co. v. U. S. (1936), 298 U. S. 38, 52. 
(Emphasis mine.) 

Further, it should be noted at this time that the Veterans' 
Preference Act of 1944, as amended, 58 Stat. 387, 5 U. S. C. 
Supp. 851 et sequenter, applies to veterans of the armed forces 
only and represents a change for veterans only in the “some¬ 
thing has been added" provisions of the Act as compared with 
the basic statute of 1912, Act of August 12, 1912, 37 Stat. 555, 

5 U. S. C. 652, which has been considered as the basic statute 
affecting discharges involving veterans and non-veterans alike 
from the Federal classified service. Likewise this basic Act 
denies Federal employees the right to examine witnesses or to 
have a trial or hearing of right, and contains no provisions 
mandating the giving of any and all reasons for dismissal 
“specifically and in detail” as required by the Veterans' Pref¬ 
erence Act herein governing. 

The plaintiff, a World War II fighter pilot, in this civil action 
claims under the provisions of the Veterans' Preference Act, 
supra, that his discharge by the defendant, Public Printer, and 
the affirmed appellate proceedings by the Civil Service Com¬ 
mission members, defendants herein, were contrary to the pro¬ 
visions thereof and the regulations promulgated by the 
Commission pursuant thereto. He alleges that the 

reasons given plaintiff by the defendant, Public Printer, 
prior to his discharge were not specific and in detail as 
required by said Act. See affidavit in support of de¬ 
fendants' motion for summary judgment for wording of 
the ten charges given to plaintiff as base for his tentative | 
discharge upon notice of 30 days. Plaintiff further 
alleges that the affirmation proceedings before the de¬ 
fendants, the Commissioners, were defective under and 
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contrary to regulations promulgated by said defendants 
under the Veterans’ Preference Act in that unsworn 
testimony was improperly received, used, and given 
greater weight than plaintiff’s sworn testimony in affirm¬ 
ing the decision of the defendant Public Printer in dis¬ 
charging plaintiff. 

Plaintiff alleges basic facts in paragraph numbered 8 of his 
complaint which he, under oath, claims result in ultimate facts 
which give life to his conclusions thereon that he is entitled 
to relief that this court enter a judgment declaring his dis¬ 
charge void and his entitlement, as of June 3, 1949, to his 
position from which he was illegally discharged. These alleged 
facts are: 

* * * regulations promulgated by defendants. 
Civil Service Commissioners, pursuant to the Veterans’ 
Preference Act were not reasonably adequate to provide 
plaintiff with a proper personal appearance and hearing 
in the appeal proceedings as they purported to do, in 
that said regulations, although 'permitting cross-exami¬ 
nation of witnesses, failed to provide a method of requir¬ 
ing, at the hearing in the appeal proceedings under the 
Veterans’ Preference Act, the presence of witnesses 
whose ex parte statements were relied upon by the de¬ 
fendants, Civil Service Commissioners, in reaching then- 
decision; and such statements were received in evidence 
and considered by defendants, Civil Service Commis¬ 
sioners, without the opportunity being afforded plaintiff 
of cross-examination of the persons making such state¬ 
ments; and said defendants, Civil Service Commission¬ 
ers, gave greater weight in reaching their decision to such 
statements than to testimony offered where the right of 
cross-examination existed. Defendant, Public Printer, 
although requested to do so, failed and refused to produce 
witnesses at the hearing before the defendants, Civil 
Service Commissioners, whose statements nevertheless 
were used against plaintiff. Plaintiff was thus deprived 
of the right of cross-examination of such witnesses; 
and defendants, Civil Service Commissioners, gave full 
weight and preference to the statements of such persons 
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who did not personally appear at the said hearing as 
witnesses, notwithstanding the fact that their state¬ 
ments were not tested by cross-examination and some 
were hearsay in nature, although the evidence offered 
by plaintiff was offered with the privilege of cross- 
examination. (Emphasis mine.) 

In addition to the above, the plaintiff contends that the 
defendant Commissioners accepted, and gave full credence to, 
all evidence offered by the defendant, the Public Printer, al¬ 
though this evidence was in great bulk irrelevant and imma¬ 
terial, of hearsay, and not under oath, all of which was con¬ 
trary to the standard set by the Commission’s regulations, 
binding on it, on the application of rules of evidence applicable 
to such hearings. 

The defendants did not file a responsive pleading to this 
complaint, but interposed their motion for summaiy judg¬ 
ment, admitting all material facts, well pleaded in the com¬ 
plaint under Rule 56, Federal Rules of Civil Procedure. The 
defendants claim in their motion that the complaint is based 
on the facts that (1) plaintiff was not given a trial in a judicial 
sense and (2) that the ten charges were not specific and in 
detail as provided by the Act, supra. This assumption is 
borne out, say defendants, because plaintiff claims that he was 
not confronted with witnesses and that the Commission gave 
greater weight to evidence developed beyond and apart from 
the hearing, given according to its own regulations, than to 
the evidence developed at the trial, where no witnesses of the 
defendants were present, except in the form of affidavits. The 
defendants offset this by maintaining that the plaintiff was 
confronted with the evidence, sufficient for the Commissioners 
to sustain the charges as preferred, supra. Defendants rely 
upon the Act, supra, and the regulations as set forth in “Ap¬ 
pendix A” to Defendants’ Points and Authorities, filed May 
24, 1950, in support of their Motion for Seeking Relief, the 
same regulations as relied upon by the plaintiff as basis for 
his assertion that the defendants have acted contrary thereto. 

The affidavits were developed through the investigations of 
the Commissioners, the statutory friend of the plaintiff, and 
these affidavits are the alleged evidentiary testimony obtained 


apart from the hearing proceeding given to plaintiff. Plain¬ 
tiff has demanded the presence of these affiants as witnesses, 
but the agency and the Commissioners have failed to produce 
them at hearing. 

The defendants claim that the Act, supra, and the regula¬ 
tions, infra, do not provide for a judicial type of hearing al¬ 
though they admit that these same provisions of the Act and the 
regulations do give the veteran, in addition to the basic Act of 
1912, supra, “a personal appearance,” which applies under 
the Act of 1944, supra, and did not apply under the Act of 1912, 
and under the Act of 1944, supra, consists of “something added 
for the veteran” given by Congress under the new Act of 1944, 
supra. 

At this time it should be pointed out that the basic statute as 
depended upon by the defendants not only did not give a judicial 
type of hearing, but had eliminated any requirement for ap¬ 
pellate procedure thereafter. The defendants likewise admit 
that the only exceptions to this basic Act of 1912, supra, were 
the limited exceptions of (1) the Hatch Act, 53 Stat. 1148, as 
amended, for political activity of government employees, and 
(2) Loyalty Board cases for disloyalty to the Federal govern¬ 
ment, both (1) and (2) of which gave no real trial, but whose 
appearance was a privilege only . See 5 CFR 42,205 (1949 Ed.) 
for Civil Service Regulations. This is controlled by Bailey v. 
Richardson, et al., No. 10382, U. S. App. D. C., decided 
March 22, 1950, where the Court states that “In the absence 
of statutes or ancient custom to the contrary, executive offices 
are held at the will of the appointing authority, not for life or 
for a fixed term.” This is of course implied in the political 
maxim that “To the victor belongs the spoils.” 

The defendants continue with the assertion that the lack 
of confrontation and cross-examination of the witnesses was 
sufficient compensation in a substantial manner because the 
Commission, the friend of the plaintiff, conducted a searching 
examination and cross-examination of the missing witnesses, 
who were officials of the discharging agency, the Government 
Printing Office. In short, the defendants state that the pro¬ 
cedure of the Commission, acting as the friend of the claimant, 
affords him in the investigative process such compensatory 
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safeguards against possible summary action that the claimant 
not only cannot be harmed but that, with the affidavits being 
in evidence without the affiants thereto, a substantial hearing 
results which is in fact a judicial hearing equivalent. 

Defendants say that the lack of specificity and detail, as 
alleged by plaintiff in the make-up of the charges, 1,2,3, 6 and 
7, of the ten made by the defendant Public Printer as acts 
of misconduct sufficient to call for the discharge of plaintiff, 
have been overcome because the charges are specific enough 
and in sufficient detail that the employee clearly understands 
the alleged grounds for the proposed action of discharge and 
that employee, the plaintiff, knows the particular offense 
charged against him and is thus in a position to submit his 
defense properly. Defendants urge that the technical nicety 
of an indictment at law is not necessary in such personnel 
proceeding and this assertion is made a ruling of the Com¬ 
mission in the affidavit of Hull, Exhibit 1, p. 2. This is urged 
despite the fact that, even if the employee knows all facts con¬ 
cerning the charges named, specifically and in detail enough to 
answer fully, the Act calls for the charges to be made specifically 
and in detail, as claimed by the former employee plaintiff. 

Finally the defendants contend that the agency determina¬ 
tion, factual or legal, is controlling and is not subject to chal¬ 
lenge (by the courts or anybody) except upon the most cogent 
evdience of invalidity as defined in NLRB v. Hearst Publicar 
tions, Inc., 322 U. S. Ill, 131; and in Dobson v. Com’r of Int. 
Rev., 320 U. S. 489; and in Gray v. Powell, 314 U. S. 402. 
Therefore, say the defendants, the five charges, admitted by 
the plaintiff as being specific and in detail, are ample to base 
the discharge of the plaintiff because each of the ten charges, 
if proved and sustained by the Commission, is sufficient of 
itself to warrant the discharge of plaintiff as each is a separate 
offense. 

Plaintiff in his cross-motion for summary judgment asks 
for judgment on the ground that there is no genuine issue of 
material fact and, in support of his motion, and in opposition 
to defendants’ motion for summary judgment offers the fol¬ 
lowing, admitted by the defendants, namely: 
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1. Plaintiff was not provided all reasons for his dis¬ 
charge specifically and in detail as required by the Vet¬ 
erans' Preference Act. 

2. Regulations promulgated by defendants, Civil 
Service Commissioners, pursuant to the Veterans' Pref¬ 
erence Act, were not followed in that unsworn testimony 
was improperly received, used, and given greater weight 
than plaintiff's sworn testimony. 

3. Regulations promulgated by defendants, Civil 
Service Commissioners, pursuant to the provision of 
Veterans' Preference Act granting plaintiff a personal 
appearance were not reasonable or adequate. 

4. Defendants, Civil Service Commissioners, acted 
contrary to the standards set by their own regulations 
promulgated pursuant to Veterans' Preference Act in 
accepting and giving full credence to testimony which 
was irrelevant and immaterial, hearsay, and not under 
oath, which testimony constituted the greater part of 
the evidence against the plaintiff. 

AGENCY ACTIONS, PRIOR TO SUIT 

Under date of April 29, 1949, a letter was directed to Mr. 
Campbell from Mr. John J. Deviny, Public Printer, by Mr. 
E. C. Mellor, Acting Chief Clerk, United States Government 
Printing Office, proposing his removal on the basis of ten 
charges. The letter advised Mr. Campbell of his right to reply 
to the charges personally and in writing within fifteen days 
of the date of their receipt. 

Mr. Campbell replied to the charges by letter of May 12, 
1949. Following receipt of Mr. Campbell’s reply, the Public 
Printer directed that his case be considered by a Board of 
four officials of the Printing Office, and that the Board sub¬ 
mit recommendations to him. The Board met on May 17 and 
18, 1949, and discussed the case of Mr. Campbell. On May 
23rd, the Board submitted to the Public Printer its unanimous 
recommendation that Mr. Campbell be removed, together 
with a transcript of the proceeding of the Board. The Public 
Printer reviewed the charges, the reply of Mr. Campbell and 
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the transcript and recommendation of the Board, and deter¬ 
mined that the charges were sustained and that Mr. Campbell’s 
separation should be effected. 

Thereafter, by letter of June 3,1949 from the Public Printer 
by Mr. H. H. Wright, Chief Clerk, Mr. Campbell was advised 
of the decision to dismiss him and told of his right to appeal 
to the Civil Service Commission under the provisions of Sec¬ 
tion lJf. of the Veterans' Preference Act. 

Mr. Campbell appealed to the Commission by letter of 
June 9, 1949, and his case was docketed for investigation and 
adjudication. During the investigation, photostats and copies 
were obtained of pertinent documents in the files of the Gov¬ 
ernment Printing Office. In addition, affidavits were secured 
from Mr. Campbell and from other named officials and em¬ 
ployees of the Government Printing Office. 

Following completion of the investigation, a hearing was held 
in the Commission on August 16 and 18, 1949 pursuant to 
the request of the appellant. Mr. Campbell was present dur¬ 
ing the hearing and was represented by Mr. David S. AUshouse, 
Attorney at Law. Mr. Herbert J. Jacobi appeared as a wit¬ 
ness for Mr. Campbell and testified at the hearing. The Gov¬ 
ernment Printing Office was represented by Mr. Mellor. Sub¬ 
sequent to the hearing, a summarization was prepared of the 
relevant facts, representations and questions in issue in con¬ 
nection with the appeal was developed during the hearing and 
copies of such summarization were submitted to the parties 
for their review and signature. Messrs. Campbell and Alls- 
house signed and returned the summarization with notations 
of several minor typographical errors. Mr. Mellor signed and 
returned his copy without notation. 

The photostats and copies of documents secured during the 
investigation by the Commission; the affidavit; the signed 
summarization copies; and all memoranda and correspond¬ 
ence in connection with the case have been incorporated into 
the Commission’s appeal file which has been and is presently 
available for inspection by the parties concerned, and all mat¬ 
ters therein have been duly considered in connection with the 
adjudication of the case. 

960509—51-6 
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Plaintiff’s Agency Background 

Orton T. Campbell, Jr., according to his sworn testimony, 
entered on duty with the Government Printing Office on 
October 16, 1935 and entered the military service on January 
13, 1943. His relationships with supervisors in the Govern¬ 
ment Printing Office and his efficiency rating, both, prior to 
his entering military service, were very good or excellent and 
resulted in two letters of recommendation for high quality work 
rendered; one from the Public Printer, and one from the Super¬ 
intendent of Planning, and both of record. He worked with 
the Treasury Department, the Defense Savings Staff, on print¬ 
ing work which was under his direction and for which he 
received a citation from the Treasury Department, likewise 
of record here. He was editor of several employee publica¬ 
tions, one of which was the AGPO, issued by the employees 
of the Government Printing Office. Editor of the Recreation 
and Welfare News, to which he was appointed by the Director 
of Apprentices of the Government Printing Office with ap¬ 
proval of the Director after general competition of employees. 
Editor of the Apprentice School Yearbook. Designer and 
compiler of the diploma and wording therein given to ap¬ 
prentices and including the portfolio containing the diploma. 
Numerous officials stated that the job was of exceptionally 
high quality, for which he was solely responsible as designed 
and the production of same. He was solely responsible for 
design and wording of the plaque, now standing in main en¬ 
trance of main building, presented by the graduating class of 
apprentices to the Office. 

On his return to the Office from military service he learned 
that something had happened to his position by way of a 
reorganization. He attempted to secure this new position, but 
was unsuccessful, after his request therefor. After exhaust¬ 
ing appeal procedure in the Commission in vain, he'filed a 
suit in the District Court for the District of Columbia which 
is now pending on appeal. 

Soon thereafter, all of the duties he had previously were 
taken from him, leaving him almost idle without duties or 
responsibility for ten months. He was subjected to the snatch - 
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ing of papers from his hands at his desk, made to check and 
double check all of his movements during lunch time, and had 
many persons warned not to eat with Campbell because it 
was bad to be seen with Campbell . 

Prior to the present action, plaintiff brought suit against 
the Public Printer and the Civil Service Commission, demand¬ 
ing that he be placed in a certain supervisory post in the Gov¬ 
ernment Printing Office, claiming that said position represented 
proper restoration upon his return from military service to his 
former position in the Government Printing Office. The claim 
was founded upon Section 8 of the Selective Training and 
Service Act of 1940, as amended, 54 Stat. 885, 890. The claim 
was rejected as being without justification by the Government 
Printing Office and the Civil Service Commission. In a later 
District Court action, C. A. No. 648-48, complaint was dis¬ 
missed, and summary judgment entered in favor of the Gov¬ 
ernment. (81 F. Supp. 657) (1949). Plaintiff appealed to 
the U. S. Court of Appeals (D. C.). It was during the pend¬ 
ency of this appeal that the plaintiff circulated the copies of 
the brief in question, resulting in his discharge. The Court 
of Appeals, upon being advised of plaintiff’s separation refused 
to hear the appeal because of possible mootness and stayed 
further proceedings pending final determination of such ad¬ 
ministrative and judicial action as might be pursued by plain¬ 
tiff in connection with his discharge from Federal service. 
The appeal is still pending . 

HEARING TRANSCRIPT EXCERPT 

Sworn testimony of Herbert J. Jacobi, only disinterested 
witness as to parties involved, in re: Appeal of Orton T. Camp¬ 
bell, Jr., plaintiff in instant case, as listed at pp. 60 to 68, Section 
14 Appeal Hearing Transcript, filed August 3, 1950, including 
a short cross-examination of witness by the Government. 

I am past Departmental Commander of the Dis¬ 
trict of Columbia Department of the American Legion, 
having held other Departmental offices and positions 
prior to that position. In addition, I have been the 
Chairman of the National Veterans Preference Commit¬ 
tee and I am presently serving as the Vice-Chairman of 
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that Committee. Also, I am serving as the Veterans 
Preference Officer of the District of Columbia Depart¬ 
ment of the Legion. 

Yes. During 1947 I was the Chairman of the 
National Veterans Preference Committee of the Legion 
and in my capacity as Chairman it was brought to my 
attention from reliable sources the fact that there were 
instances of apparent discrimination against veteran 
employees in the Government Printing Office. Par¬ 
ticularly, we had the matter of Mr. Campbell in mind. 
Personally I had never known Mr. Campbell prior to my 
contact with him in the American Legion and prior to 
his report to us that there was, in his instance, a case 
in which he, as a veteran, appeared to have been dis¬ 
criminated against in connection with his employment in 
the Government Printing Office. Mr. Campbell’s case, 
added to the other instances of discrimination that were 
brought to us from other sources justified a letter being 
written to Mr. Giegengack, the Public Printer, request¬ 
ing that he grant the American Legion officials an inter¬ 
view to discuss veterans’ problems and related matters 
that had been brought to our attention. An appoint¬ 
ment was made with Mr. Giegengack and together with 
Mr. Ralph Lavers, the Director of Employment of the 
American Legion, National Headquarters, and his as¬ 
sistant, Mr. Robert Dinger, I visited the office of Mr. 
Giegengack. 

Mr. Giegengack was rather enraged at the time in re¬ 
gard to Mr. Campbell. He told us that he had been 
quite friendly with Mr. Campbell prior to the latter’s 
entry into the military service and that he had corre¬ 
sponded with him while he was in the military service. 
Mr. Giegengack gave me the impression that prior to 
Mr. Campbell’s military service he had considered him 
to be a satisfactory employee; however, when he re¬ 
turned from military service he became dissatisfied with 
his employment status. 

It seems that Mr. Campbell was dissatisfied with the 
situation because other employees who were lower in 
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grade positions than he was when he left to enter the 
military service were now, after his return from mili¬ 
tary duty, higher than him. Mr. Campbell felt that he 
should have had the right to be promoted likewise. He 
felt that his military service should not have served 
as a bar to his promotion. In this regard I, together 
with the other officials of the American Legion, agreed 
with Mr. Campbell on the theory that if he was willing 
to sacrifice himself in Hie military service while others 
remained and were deferred, then he should have the 
right to the promotions that he would have been en¬ 
titled to had he remained in the Government Printing 
Office employment. Moreover, in his case we felt that 
he should have been given a job comparable to that 
which he would have received had he remained in the 
Government Printing Office instead of entering on mili¬ 
tary duty. 

Mr. Giegengack did not agree or disagree with us in 
this connection but he seemed rabid in his general oppo¬ 
sition to Mr. Campbell. In fact, he said he would fire 
Mr. Campbell and see that he never got another job 
with any reputable or union printer. Possibly Mr. 
Giegengack’s antipathy may have been enhanced when 
we called to his attention the fact that we had reliable 
information concerning a meeting of certain top men 
in his office at which a question was asked on how a 
veteran employee could be removed, and a lengthy out¬ 
line was given on the procedure to remove a veteran. 
One of the methods mentioned in this was the lowering 
of the veteran’s efficiency rating. Mr. Giegengack 
seemed to get the opinion or the impression that the 
information furnished us was furnished us by someone 
who should not have given it and did not deny that these 
statements had been made at that particular meeting. 

Mr. Giegengack went even further and stated that he 
had had the telephone tapped and was listening in on 
conversation between Mr. Campbell and another em¬ 
ployee of the Government Printing Office. I do not 
know what telephone he referred to, whether it was 


within the Government Printing Office or the telephone 
at Mr. Campbell’s home. 

Yes. We were interested as an organization in the 
case of Mr. Campbell. This interest was created by 
our general interest in veterans’ problems. We tried 
to learn about Mr. Campbell's case from other Govem- 
ment Printing Office employees, particularly those in 
the Government Printing Office American Legion Post. 
More than one of the Post members has advised me per¬ 
sonally that he was in full sympathy with Mr. Campbell, 
but under the circumstances, he could not support him 
in his contentions because he was fearful of his job. One 
such American Legion member has found it necessary 
to discuss these matters relating to the Campbell case 
with me by telephone after regular working hours be¬ 
cause he stated that if certain people saw him talking 
to me openly, they would assume that he was in favor 
of Mr. Campbell and he would be jeopardized or liable 
so to be. I have also heard that many of the employees 
of the Government Printing Office will not even sit at 
the same luncheon table with Mr. Campbell for fear 
of being reported and penalized by the officials of the 
office. 

Yes, a very important one. 

He raved and pounded his fist on the desk and cursed 
heavily. 

No, nothing like that was shown to me. 

Yes, a few months ago as a result of a resolution pre¬ 
sented to the District of Columbia Department of the 
American Legion, Executive Committee, by the Govern¬ 
ment Printing Office American Legion Post, wherein it 
was requested that the Department go on record as 
recommending that the National Judge Advocate of the 
American Legion file a brief amicus curiae in the Court 
of Appeals of the District of Columbia in connection 
with Mr. Campbell's case against the Public Printer. 

This motion was made and carried to urge the Na¬ 
tional Judge Advocate to take such step. A few days 
after that I received a telephone call from an employee 
of the Government Printing Office who was a member 
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of the American Legion Post. His name is Massie 
Blankenship. Mr. Blankenship said that Mr. Herrell 
would like to discuss the matter with me and did not 
know if the American Legion wanted to be a party to 
this civil action. I told Mr. Blankenship that I would 
arrange with Mr. Herrell and, subsequently, arrange¬ 
ments were made to visit him and Mr. Dinger and I 
went there. I don’t remember the exact date but it 
was some time in May or June of 1949. 

At that time Mr. Herrell started to discuss the merits 
of Mr. Campbell’s case and I emphasized the fact that 
I was not concerned with the merits of the case, but, on 
behalf of the American Legion, I was only concerned 
with one issue, the right of a veteran employee of a 
Government Agency to take his case to court when he 
felt that he had a valid and legitimate claim. I told Mr. 
Herrell that was the only issue on which the American 
Legion had been called upon to file the brief amicus 
curiae. Notwithstanding this, Mr. Herrell tried to dis¬ 
cuss Mr. Campbell's case in detail, but on our insistence 
he limited the discussion to this one issue. At that time 
I understood that Mr. Campbell had been given his final 
separation notice. With that in mind I was trying to 
a make a point with Mr. Herrell that the American Le¬ 

gion would like to have the issue argued in court without 
any additional encumbrances. Inasmuch as the notice 
of separation of Mr. Campbell was for a date which pos¬ 
sibly and no doubt would precede by a few days the date 
of the hearing before the United States Court of Appeals, 
I urged on Mr. Herrell that he grant Mr. Campbell a 
week additional employment so that we would not be 
confronted in court with an argument that the issue was 
moot by the nonemployment of the veteran concerned 
in the case. Mr. Herrell finally got the point and 
seemed to be sympathetic. As I stated, it was my ob¬ 
jective to point out to him that we in the American Le¬ 
gion had no interest in Mr. Campbell’s appeal as such, 
but that we were vitally interested in the issue as it 
would affect thousands of veterans. Mr. Herrell told 
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me that he would seriously consider that point and 
thought that it could be arranged, and while he made no 
definite agreement with me, he did distinctly give me 
the impression that he would follow that course and 
postpone the separation date for Mr. Campbell. It so 
happened that I heard nothing further from him, and as 
a matter of fact, he did not grant that slight extension 
although it would only have required about five days 
additional time since the Court of Appeals hearing took 
place only five days after Mr. Campbell’s separation 
notice. As a result of Mr. HerrelTs failure to keep good 
faith with the American Legion, the Attorney for the 
Government in Mr. Campbell’s case raised the issue of 
his nonemployment and the case has been held in abey¬ 
ance subject to recall on the calendar for dismissal or 
reinstatement of argument. As a matter of fact, the 
American Legion, through its National Judge Advocate 
at Indianapolis, prepared and there was filed in the 
Court of Appeals a brief amicus curiae on Mr. Camp¬ 
bell’s case. My name is on that brief as local attorney. 

I have seen a copy of that letter. I don’t believe that 
I ever saw the original. This letter was written follow¬ 
ing our conference with Mr. Giegengack as a consequence 
of him asking Mr. Lavers to write him a letter and give 
him some facts on the subject of our discussion. 

I would not know whether he did or did not. I do 
know, however, that the statement that you have read 
is correct in that a large amount of the information that 
we had was furnished by Mr. Campbell. However, 
much information was also furnished to us by other 
employees of the Government Printing Office whose 
names I would love to reveal here but I hesitate to do so 
under the circumstances. 

I know of none being furnished by him. 

Testimony of Mellor as to Letter of February 27,1947 Being 
Pre-dated. (Transcript, P. 55 et seq.) 

Mr. Mellor. Mr. Campbell’s charges that the letter 
of February 28,1947 was pre-dated have been presented 
to the Civil Service Commission on three separate occa- 
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sions and have been considered by the Civil Service 
Commission in connection with his previous appeal. 
While we consider the question in regard to the letter of 
February 28, 1947 and the affidavit submitted by Mr. 
Allshouse as Appellant’s Hearing Exhibit No. 14 to be 
irrelevant to the charges, we can say that the affidavit of 
the Public Printer was prepared by a committee consist¬ 
ing of five or six top officials of the Government Printing 
Office working in collaboration with the Department of 
Justice. The material contained in the letter of Febru¬ 
ary 28, 1947 was assembled from information contained 
in the official files and from interviews with officials 
having knowledge of the facts related. With reference 
to the question raised as to whether Mr. Campbell was 
advised on February 28, 1947 that no adjustment could 
have been made in his case, we have only to refer to Mr. 
Campbell’s memorandum of February 24, 1947, ad¬ 
dressed to the Director of Personnel, in which admits 
that he was advised prior to that date, or on February 
13,1947, that no adjustment could be made. 

Mr. Allshouse. Mr. Mellor, who prepared that state¬ 
ment that you have just read? 

Mr. Mellor. That is submitted by the Government 
Printing Office based on our official records. 

Mr. Allshouse. I would like to know who prepared 
it? 

Mr. Ruediger. Why do you want to know that, Mr. 
Allshouse? 

Mr. Allshouse. It seems very pertinent to this case 
to know who prepared that statement. It is a ghost 
statement, it is not under oath and so I object to its ad¬ 
mission in this case. 

Mr. Welch. Mr. Mellor is under oath. He was 
placed under oath at the commencement of this hearing. 
We will accept that statement from him as his statement 
under oath made in the course of this hearing. You are 
free to examine him on it. 

Mr. Allshouse. Did you collaborate in the prepara¬ 
tion of that statement, Mr. Mellor? 
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Mr. Mellor. Yes, I did. 

Mr. Allshouse. It is clear from the statement that he 
has read that the Government Printing Office has evaded 
answering the question that I proposed last Tuesday. 
When was the letter of February 28,1947 mailed to the 
appellant? 

Mr. Mellor. Our records do not show when it was 
mailed. 

Mr. Allshouse. Do your records show that it was 
mailed on February 28? 

Mr. Mellor. No. 

Mr. Allshouse. Do your records show that it was 
mailed after February 28? 

Mr. Mellor. Our records do not show when it was 
mailed. 

Mr. Allshouse. It is clear that the Government 
Printing Office does not want to make a direct answer to 
that question. 

The Government Printing Office would not send Mr. 
Herrell to this hearing who does know the answer to that 
question although we requested, through the Civil 
Service Commission, that he be present at this hearing. 
Instead they send a man who doesn’t know anything 
about the matter. 

Mr. Mellor, have you seen the transcript of the hear¬ 
ing held in the Government Printing Office, the hearing 
held on May 17, 1949. The transcript is in the Com¬ 
mission’s appeal file on Exhibit B-l. 

Mr. Mellor. Yes, I have read it. 

Mr. Allshouse. Let me direct your attention to page 
55 of that transcript I will read from it. This is Mr. 
Herrell testifying: “As I say, the evidence in Mr. 
Hipsley’s stenographer’s notebook shows that the letter 
was dictated at the time the letter was dated. I can 
sw'ear that the letter was on my desk for some time, be¬ 
cause it was pretty sharp and I read it and re-read it. 
And I can also swear that it was on the Public Printer’s 
desk for a few days. I don’t know how long. I don’t 
know when the letter was mailed. The date on it should 
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have been changed, of course, if it went out on a later 
date.” 

Isn’t it clear from that that the letter was mailed 
subsequent to February 28? 

Mr. Mellor. I stated that I did not know when it was 
mailed to Mr. Campbell. 

Mr. Allshouse. The official record of the Govern¬ 
ment Printing Office, which the transcript of that hear¬ 
ing is, shows that the letter laid on Mr. Hipsley’s desk 
for some time. That proves that it was not mailed on 
February 28. I think it is clear that this witness is 
evading the question. 

Mr. Welch. I believe that he has answered the ques¬ 
tion, Mr. Allshouse. I do not think that it is necessary 
to pursue it further. He stated that he did not know 
when the letter was mailed. 

Mr. Allshouse. Isn’t it proper to show that the wit¬ 
ness has given an incorrect answer? It also seems quite 
apparent that he doesn’t know what the records show. 

It would like, at this time, to correct the statement 
of Mr. Mellor that he made earlier that the affidavit 
is an affidavit of mine. I am referring to the Appellant’s 
Hearing Exhibit 14. It was submitted as an exhibit 
in behalf of the appellant’s case but it is the affidavit 
of the Public Printer. 

Mr. Mellor. In regard to that exhibit, appellant’s 
Hearing Exhibit No. 14, paragraph 9 should be read in 
connection with the statement contained in the third 
paragraph of the same exhibit to the effect of what the 
records of the Government Printing Office disclose. 

Mr. Allshouse. Mr. Mellor, we requested that an 
answer be made as to whether the appellant was ad¬ 
vised on February 28,1947 in regard to information con¬ 
tained in paragraph 9 of the Public Printer’s affidavit 
submitted as Appellant’s Hearing Exhibit No. 14. Your 
answer was that he was advised on February 13, 1947 
and other dates. However, you still have not told us 
on what basis this paragraph No. 9 was prepared. Did 
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that paragraph No. 9 come from the information con¬ 
tained in the February 28 letter to the appellant? 

Mr. Mellor. I’m afraid I don’t follow you. 

Mr. Allshouse. I am asking if the statement in para¬ 
graph 9 of the Public Printer’s affidavit was made on 
the basis that Mr. Campbell was given the information 
by the February 28,1947 letter. Did it come from that? 

Mr. Mellor. That paragraph shows that on that date 
Mr. Campbell was so advised. We say that he was 
advised as early as February 13,1947. 

Mr. Allshouse. That does not answer my question. 
What was the information in paragraph 9 based on? 

Mr. Mellor. It was based on the records. 

Mr. Allshouse. What I want to know is whether 
the information in paragraph 9 of that affidavit came 
from the contents of the February 28 letter to the ap¬ 
pellant, if you know? 

Mr. Mellor. As I said, it was based on our records. 

Letter dated May 12,1949, from Campbell, denying charges; 
Exhibit B states: 

I have been an employee of the GPO for nearly 12 
years, starting as an apprentice in 1935 and by succes¬ 
sive promotions am now in one of the most preferred 
positions in the office requiring a high degree of tech¬ 
nical knowledge and skill. Such position was obviously 
given me as official recognition of my continuous dili¬ 
gent efforts, competency, and loyalty at all times in the 
best interests of the GPO for the past fourteen years, 
as evidenced by many letters of recommendation pre¬ 
sented me by the highest officials :f the GPO and other 
agencies. 

It is my intention to continue conducting myself in 
a diligent and proper manner in the best interests of the 
GPO for many years to come. 

OPINION OF THE COMMISSIONER 

Generally, as derived from equity, “good faith” connotes a 
state of mind characterized by honesty of purpose, freedom 
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from contention to be unfair and the absence of known or 
readily discovered facts which would lead to further inquiry. 
Alicea v. Porto Rico Gas <& Coke Co., 89 F. Supp. 938,941, citing 
Kara Koon Wan v. Black, Ltd., D. C. 75 F. Supp. 553, 561. 
The entire record, in your Commissioner's view, is permeated 
with a lack of good faith on the part of the Public Printer 
initiating the discharge action, and on the Commission, tile 
designated friend of the veteran in the statutory scheme, in 
its affirming procedures on appeal of the order of the Public 
Printer, and numerous employees of the Public Printer, therein 
involved. 

The provisions of the Veterans Preference Act of 1944, supra, 
specifically enacted for veterans in the classified service under 
Section 14 thereof, either in unambiguous words give to the 
veteran “something new and substantial” thereunder or it 
is but a reaffirmation of the basic statute of 1912, Act of 
August 24, 1912, 37 Stat. 555, as amended, 5 U. S. C. 652. If 
the latter be true, the admonition of Mr. Justice Black comes 
to mind, wherein he states: 

I cannot attribute such a meaningless and deceptive ac¬ 
tion which in effect regards Congress' action like that of 
the parent who ordered his offspring to go swimming 
with the stern admonition not to go near the water. 
Federal Power Comm. v. Panhandle Eastern Pipe Co., 
et al., June 20, 1949, 337 U. S. 498, 520, in dissenting 
opinion. 

See 3 Cir. Keystone Auto Club v. C. I. R., 181 F. 2d 402, where 
Congress reenacts a statute, it is taken to be reenacted with the 
entrustation of administrative rulings upon it. 

The Supreme Court has stated: “. . . Ther may, of course, 
be instances where denial of an opportunity to be heard would 
violate the due process clause; in such case, despite the per¬ 
missive language of the Act, intervention would be a right.” 
See American Power Co. v. S. E. C., 329 U. S. 90,106-110. But 
whatever direction one looks for the answer, he will find that 
administrative determination must have a basis in law and 
must be within the granted authority. Administration, when 
it interprets a statute so as to make it apply to particular cir- 
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cumstances, acts as a delegate to the legislative power. Social 
Security Board v. Nierotke, 327 U. S. 358, 369. In short, it is 
an administrative construction of the Act. While such con¬ 
structions are entitled to great weight, yet “an agency may not 
finally decide the limits of its statutory power. That is a judi¬ 
cial function.” Idem, p. 369; Stark v. Wickard, 321 U. S. 
288,310. 

The controlling statute gives the claimant a right of “appear¬ 
ance” and the regulations thereunder give claimants this right 
of “hearing” and cross-examination of witnesses, but state that 
Commission does not have the power of subpoena. 

It seems patently unreasonable that the Commission should 
honestly promulgate such a ridiculous regulation because (1) 
the Commission in these Veteran Preference matters has been 
designated the “friend of the veteran,” who should not be an¬ 
other Brutus; (2) the Commission has admitted the possession 
of the power of subpoena in this record by a writing, and (3) 
section II of Veterans Preference Act, 5 U. S. C. A., Section 860 
and Section 19 of same Act, Section 868, both make it manda¬ 
tory that the Commission make and enforce rules to carry into 
full effect the purpose of this Act. The regulations call for a 
“hearing” and provide for the conduct of such “hearings”. I 
believe the Commission has properly construed the meaning of 
the statutory command of “appearance” because, without vio¬ 
lence to the language used, the construction which leads to 
hardship should be rejected in favor of that which is just and 
humane. While the plaintiff reminds the court that he is not. 
claiming he has been denied a quasi-judicial correct decision, 
nevertheless he vigorously asserts that his right to a procedural 
hearing was denied him as set forth herein. 

One who decides must hear to insure an informed judgment 
as to his final decision. Where the one presiding over a hear¬ 
ing is not the one who eventually decides by way of affirmation 
or reversal, as in the Campbell case, the duty of making a just 
record for the one making the final decision is doubly a demand 
on him. Where such is lacking, as here claimed, plaintiff has 
been denied procedural rights that call for relief. In the Reilly 
case, below, it was held that proof of an actual intent to deceive 
is essential in a fraud proceeding, but that one against whom 
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the charges are made must be given a reasonable opportunity 
to cross-examine witnesses on this vital issue of intent in a pro¬ 
ceeding before the administrative head of the national post 
offices. Reilly v. Pinkus, 338 U. S. 269, 70 S. Ct. 110, 94 L. Ed. 

Our court held that a statute providing that a prisoner be 
given an opportunity to “appear” before the Board of In¬ 
determinate Sentence and Parole of the District of Columbia 
contemplates an effective appearance and not the mere physi¬ 
cal appearance of prisoner, and implies that be must be given 
a “hearing wherein he is entitled to be represented by retained 
counsel, present evidence and adduce witnesses. The court 
said, inter alia: “. . . has the right to present evidence and 
adduce witnesses. Otherwise, the right to an appearance 
before the Board may be but a futile gesture.” In re: Tate, 
D. C. D. C., (1946) 63 F. Supp. 961, 962. It is of like strong 
effect that notice and an opportunity to be heard, that is, the 
opportunity to appear in person, to be represented by counsel, 
to call witnesses on his behalf, and to cross-examine the wit¬ 
nesses who testify against; otherwise the officer has been 
denied due process of law so as to render void the action re¬ 
sulting in his discharge. Harry v. Hall, 68 App. D. C. 351; 
U. S. ex rel Creary v. Weeks, 259 U. S. 336; Shapiro v. United 
States, 107 Ct. Cl. 650; Simmons v. United States, 119 F. 2d 
539. 

In Reilly v. Pinkus, 338 U. S. 269 at 275, supra, where, in 
a fraud order proceeding, in cross-examination the respondent 
sought to question witnesses as to statements from other re¬ 
spectable medical authorities, the questions were not per¬ 
mitted, the Court said: “We think this was an undue 
restriction on the right to cross-examine. It certainly is il¬ 
logical, if not actually unfair, to permit witnesses to give expert 
opinions based on book knowledge, and then deprive the party 
challenging such evidence of all opportunity to interrogate 
them about divergent opinions expressed in other reputable 
books/’ The Court, at p. 276, stated that: “The power to 
refuse enforcement of orders for error in regard to evidence 
should be sparingly exercised. A large amount of discretion 
in the conduct of a hearing is necessarily reposed in an ad- 
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ministrative agency. . . . But in this kind of case as in others, 
one against whom serious charges of fraud are made must be 
given a reasonable opportunity to cross-examine witnesses on 
the vital issue of his purpose to deceive.” 

The statute commands the Commission under the Act to 
issue “reasonable” regulations, if it promulgates any in its 
discretion. It is important to remember that in placing this 
word “reasonable” in the statute Congress set up an objective 
standard. The Commission is mandated to reasonableness of 
its regulations and the test prescribed is not what the Com¬ 
mission believes to be reasonable subjectively, but what others, 
including the final arbiter—the court, believe as to the reason¬ 
ableness, objectively. See Fox Packing Co. v. Fleming, (1947) 
161 F. 2d 209, 215, for discussion of word “reasonably.” In 
other words, I believe that the agency must use its powerful 
discretion as a judicial discretion. When they fail and use 
what is objectively an arbitrary discretion, the particular 
supervisory power of the judiciary is available, upon proper 
request, to prevent or to rectify such lack of judicial discretion, 
as in the instant case. 

Judge Prettyman, in A Manual on Trial Technique in Ad¬ 
ministrative Proceedings, published by the D. C. Bar 
Association, 1950, stresses the written record as of particular 
importance. He has concluded that in administrative pro¬ 
ceedings generally, the person who hears the evidence does not 
make the final findings or decide the case; he makes proposed 
findings, or a report to the agency, or tentative findings. The 
findings and decision are derived usually weeks or months after 
the hearing from written record, and the result depends upon 
what the tribunal finds upon reading that record. Usually 
the decision evolves from a sequence of events; namely, find¬ 
ings of the basic facts, drawn from the written record 
(transcript and exhibits); findings of ultimate facts drawn 
from the basic facts; and conclusions drawn from the ultimate 
facts. It frequently happens that the persons who make the 
final decision also directed the investigation which initiated 
the proceeding and ordered the bringing of the complaint or 
entry of the initiating order; frequently they are fully advised 
of the views of the Government staff before the proceeding 
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begins; and frequently they have necessarily formed tentative 
opinions that a given result should be reached upon the evi¬ 
dence developed primarily by their staff. Such proceedings 
are widely recognized as undesirable, and many efforts, by the 
bar, the Government, and by Congress, have been made to 
devise solutions. But where the same agency has both regu¬ 
latory and adjudicatory duties, a solution is not easy, and the 
situation remains one which trial practitioners must recognize 
as a sober reality. When counsel is before a regulatory agency, 
he frequently has, not only the usual burdens of a party, 
but the added difficulty of upsetting tentative conclusions 
already reached or of reversing a policy already adopted. The 
most important feature of such hearing is the record, which is 
the transcript and the exhibits. Even the hearing officer who 
has heard the testimony, makes his findings from the written 
record, because if he did not, the findings would not withstand 
attack. 

Judge Prettyman has further concluded that generally wit¬ 
nesses before an agency are not merely ones who happen 
to be at a given spot. Cross-examination of one of such might, 
elicit helpful information which he would otherwise have to 
prove by some other method. The admissibility of evidence 
is often a critical issue in the eventual consideration by the 
agency or upon appeal. Further, if the question is the interpre¬ 
tation of a statute, the agency staff frequently has participated 
in the presentation of the bill to Congress. It usually has a 
defined theory as to the purpose and meaning of the statute. 
It has the accumulated experience gained from numerous 
cases upon the same subject. It has a great staff of lawyers 
working on the same or similar problems. 

But in Carter v. Forrestal, et at ., 175 F. 2d 364, cert. den. 
338 U. S. 832 (1949) our Court of Appeals, on a claim based 
on the provisions of Section 14, Veterans Preference Act, 
supra, as here, held: 

* * * The appellees have determined that appel¬ 
lant’s discharge will promote the efficiency of the serv¬ 
ice. This administrative action has been appealed to 
the final authority designated by Congress to rule upon 
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his discharge, and is not subject to judicial review. Ap¬ 
pellant’s effort to secure a judicial review of what con¬ 
stitutes “a cause that will promote efficiency of the 
service” falls directly within the scope of the rule relating 
to the review of discharges under the Act of 1912. His 
resort to the courts is in derogation of the rule which 
restrains judicial interference in the exercise of execu¬ 
tive discretion. If the decision of the Civil Service 
Commission were open to review, we find ample evi¬ 
dence in the record to support the conclusions reached. 
Its decision was in no manner arbitrary, capricious or 
unreasonable. 

This decision is based, I believe, on the direct assumption 
that because there is no definition in the Act or in the regula¬ 
tions based thereon as to what constitutes “such cause as will 
promote the efficiency of the service,” the Court rests assured 
that the spirit of Section 14, supra, is dominated by the general 
statute relating to the discharge of employees from the classi¬ 
fied service, the Act of August 24,1912, supra. I think this is 
in error because the section in question, Section 652 of the Act 
of 1912, supra, relating to removals from classified civil service 
only for cause, in the last sentence thereof provides: 

(a) . . . This subsection shall apply to a person 
within the purview of Section 14 of the Veterans Pref¬ 
erence Act of 1944, as amended, only if he so elects. 
[Emphasis mine.] 

It is manifest that the Act of 1912, supra, is of permanent 
fixture, while that of Section 14 of the Veterans Preference 
Act is of temporary duration. This must be the fact else Con¬ 
gress could be impugned with the conclusion that it had in¬ 
tentionally in effect, as against its otherwise weasel words, mis¬ 
led the veteran into believing he had obtained relief from the 
rigidities of the Act of 1912, supra. I cannot subscribe to this 
conclusion because I believe that Congress has made a definite 
step to improve the security of the veteran in the classified 
service as a model for the non-government employees to follow, 
or at least remove the opportunity of a bad comparison. 


97 


Plaintiff, in his complaint, as is his right, has elected to 
base his claim for relief under the provisions of Section 14, 
supra, thereby confining procedures wholly upon such provi¬ 
sions and entirely apart from, not only the provisions of the 
Act of 1912, supra, but from the judicial decisions relating 
thereto. Section 14 gives the veteran the right to insist that 
he . . shall have at least thirty days advance written notice, 
stating any and all reasons, specifically and in detail 
. . He is given the right to definite appeal procedures, 

and . . shall have the right to make a personal appear¬ 
ance ... in accordance with such reasonable rules and regu¬ 
lations . . . issued by the Civil Service Commission; after 
investigation and consideration of the evidence submitted, the 
Civil Service Commission shall submit its findings and recom¬ 
mendations to the proper administrative officer . . The 
legislative mandates are implemented by the pertinent Com¬ 
mission rules and regulations, particularly as to the “Hear¬ 
ings”, notice of, and how conducted. It should be noted here 
that the Commission has construed the statutory words “per¬ 
sonal appearance” as “hearing”, correctly, I think, and which, 
taken with the rule promulgated below, 22.9 (c), on intro¬ 
duction of evidence and the right to cross-examination of 
witnesses, give the veteran a full agency hearing. 

Pertinent Rules and Regulations of Civil Service Commis¬ 
sion as Found in Part 22,5 CRF 88,1949 edition, Appendix A: 
CSC Reg. 

§ 22.8 Investigations —(a) When made . Investi¬ 
gations will be made as necessary, to develop all the facts 
and circumstances relative to the adverse decision and 
to obtain necessary copies of the official record, charges, 
answer, decision and the reasons therefor, and pertinent 
testimony of witnesses. 

(b) Manner of taking testimony. Testimony of 
witnesses will be by affidavit, without any pledge of con¬ 
fidence, but where it is impracticable to obtain testi¬ 
mony under oath from a witness such statement will be 
obtained, without any pledge of confidence, from the 
witness as the circumstances will permit, and such 
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weight will be given to the unsworn testimony as the 
record will warrant. 

§ 22.9 Hearings —(a) right to appear personally or 
by representative. The appellant shall have the right 
to appear personally or through or accompanied by a 
designated representative in connection with his appeal 
and if an appellant has expressed the desire for such a 
personal apperance arrangements will be made for a 
hearing at a stage of the proceedings agreed upon be¬ 
tween the appellant and the regional office or the office of 
the Chief Law Officer, as the case may be. 

(c) How conducted. Hearings will be conducted by 
a representative of the Commission in an informal man¬ 
ner with an opportunity afforded for the introduction of 
evidence, including testimony and statements by the 
appellant and his designated representative and wit¬ 
nesses and representatives of the employing agency and 
witnesses, and for the cross-examination of the 
witnesses. 

(d) Admission of evidence. Rules of evidence will 
not be strictly applied during hearings, but the Com¬ 
mission representative in charge of the hearing shall use 
reasonable discretion to exclude irrelevant testimony. 

(e) Testimony taken under oath; record of hear¬ 
ings; not open to public. The testimony at hearings 
shall be under oath. The Chief Law Officer or the Re¬ 
gional Director may direct that the hearing be recorded 
stenographically by a reported employed by the Com¬ 
mission. The reporter’s transcript shall be a part of the 
record of the proceeding. Reporters not employed by 
the Commission shall not be permitted to make tran¬ 
scripts of the proceedings. In cases where the hearing 
is not recorded stenographically, the hearing examiner 
will make suitable notes of the relevant portions of the 
testimony. At the conclusion of the hearing, these 
notes shall be summarized and when agreed to in writing 
by all parties concerned, the summary shall constitute 
the report of the hearing. If the examiner and the par¬ 
ties cannot agree on the summary, the parties shall be 
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permitted to submit, in writing, exceptions to any part 
of the summary that they question, and such exceptions 
shall be considered in connection with the making of the 
finding and recommendation. Hearings shall not be 
open to the general public or the press. Attendance 
shall be limited to persons having a direct connection 
with the appeal. 

(f) Appearance of witnesses . The Commission 
does not have the power of subpoena and appellants 
and their designated representatives, and employing 
agencies, will be required to make their own arrange¬ 
ments for the appearance of witnesses. 

(g) Transcripts of hearing . If a hearing is held 
and a transcript of the proceedings at such hearing made, 
a copy of the transcript of such proceedings will be fur¬ 
nished to the appellant or his designated representative 
and the employing agency concerned, with the findings 
and recommendation on the appeal. 

§22.10 Decision in the Commission —(a) By 
whom made; contents. The decision on the appeal 
shall be made by the Chief Law Officer or the regional 
director, as appropriate, in a finding consisting of an 
analysis of the evidence, the reasons for the conclusions 
reached and the recommendation for action to be taken 
by the employing agency concerned. 

§ 22.11 (b) Referred to Board of Appeals and Re¬ 

view. Appeals under this section shall be referred to 
the Board of Appeals and Review of the Commission 
in Washington, D. C., for appropriate action. 

(c) Hearing before Board of Appeals and Review . 

The Board of Appeals and Review shall review the 
record and in its discretion grant hearings with an op- | 

portunity for the production of evidence and cross- 
examination of witnesses. 

(d) Decision on further appeals. Decisions on ap¬ 
peals to the Commissioners will be transmitted to the 
appellant or his designated representative and the em¬ 
ploying agency concerned with notifications to both par- \ 
ties that no further appeals will be entertained as to 
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the particular case unless new and material evidence 
is submitted. 

(f) Finality of recommendation of Commission. It 
shall be mandatory-for administrative officers of em¬ 
ploying agencies to take such corrective action as the 
Commission finally recommends on appeals. If the 
employing agency does not submit a further appeal to 
the Commissioners within seven (7) days of the date of 
receipt of a finding and recommendation of the Chief 
Law Officer or Regional Office that are favorable to the 
employee, the recommendation shall become immedi¬ 
ately operative and must be put into effect. 

I think that the cause for plaintiff’s discharge should be 
such as a fair-minded government executive may act upon 
and if the discharge is not arbitrarily taken with a purpose 
or as excuse to avoid the statute, it thereby is based upon 
sufficient cause under the Act. The events preceding plain¬ 
tiff’s discharge, related supra, lead me to the conclusion that 
he was discharged because the Public Printer, Giegengack, 
would not stand for any employee claim, even statutory, no 
matter how just or inconsequential. When the plaintiff pur¬ 
sued his remedy for relief into the Federal court, the rage of 
the Public Printer apparently started a course of action that 
included his placing plaintiff at a desk with no duties for ten 
months at the expense of the taxpayers. Then when charges 
were preferred against the plaintiff, there was revealed a 
“tempest in a teapot,” based on charges, many over two years 
old, and the rest about one year old each. I cannot see how 
any fair-minded executive could arrive at any other conclusion 
from the related facts herein than that the then Public Printer 
or his successor, was attempting to remove from the classified 
service an employee in contravention to the provisions of the 
Veterans Preference Act. 

Here is the Chief Executive of an important executive agency 
blatantly attempting to rid himself of a preference employee. 
He had to have assistance of his subordinates to carry out even 
the dictates of the former basic statute of 1912. From the * 
standpoint of the security of these subordinates in the classi¬ 
fied service, even the Supreme Court has given us the conclu- 
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sions of four of the Justices in a dissenting opinion on this 
matter, wherein they state: 

Of late years, the Government is using its power as 
never before to pry into their lives and thoughts upon 
the slightest suspicion of less than complete trustworth¬ 
iness. It demands not only probity but unquestioning 
loyalty. A government employee cannot today be dis¬ 
interested or unconcerned about his appearance of faith¬ 
ful and enthusiastic support * * * we cannot ex¬ 
pect every clerk and messenger in the great bureaucracy 
to feel so secure as to put his dependence upon the Gov¬ 
ernment wholly out of mind. I do not doubt that the 
Government employees as a class possess a normal in¬ 
dependence and fortitude. But we have grounds to 
assume also that the normal proportion of them are 
subject to that very human weakness * * * which 
leads men to u * * * crook the pregnant hinges of 
the knee where thrift may follow fawning.^ Frazier 
v. United States, 335 U. S. 497, 515. [Emphasis mine.] 

Undue influence is nearly always a matter of inference from 
facts and circumstances disclosed by the evidence of the con¬ 
ditions and surroundings of the parties. Although any one 
of the facts and circumstances standing alone might be inade¬ 
quate to give rise to a presumption of such undue influence, 
when taken in the aggregate, they are undoubtedly sufficient 
therefor. The facts and circumstances are here to read, and 
must be read to ascertain whether the procedures of the stat¬ 
ute and regulations have been fully accorded plaintiff. 

Plaintiff resorts to the statute for relief. It has been held 
that a statutory remedy is to be considered as cumulative of 
existing common law remedies, unless the contrary is so de¬ 
clared in express terms or by necessary implication. Hoage 
v. Murch Bros. Const. Co., 1931, 60 App. D. C. 218, 220, 50 F. 
2d 983. From the defendants’ claims it must be assumed that 
they rely upon the decisions of the basic Act of 1912 for their 
actions, as held by our Court of Appeals, supra, in the Carter 
case. This being true, cross-examination of witnesses, denied 
to plaintiff by failure of Commission, the friend of the veteran, 
to present its civil service employees as witnesses, is legally 
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lacking to plaintiff. Much has been said concerning cross- 
examination, or the right to same, but for the discovery of 
truth, as most important here, cross-examination has been 
justly said to be one of the principal, as it certainly is one 
of the most efficacious tests, devised by the law. 

For example, plaintiff has requested the Public Printer for 
an admission that the statement submitted by Ernest C. Mellor 
was prepared by him in collaboration with others in the Gov¬ 
ernment Printing Office. This combined statement is not 
under oath, and the collaborators did not appear as witnesses 
at the appeal hearing. The hearing examiner permitted Mr. 
Mellor, sworn as a witness, to give sanction to the statement, 
jointly collaborated in, as on oath. The evasiveness of his 
answers merely requires a hasty reading as a minimum. This 
is very significant because one of the collaborators has stated 
that the date of the letter in question was the date in the ste¬ 
nographer’s notebook of dictation. When the letter was tran¬ 
scribed by the stenographer, signed by the writer, the same 
date is still in question. Mr. Hipsley stated that he swears 
that the letter remained on his desk for several days thereafter, 
and he swears that thereafter for several additional days the 
letter remained unmailed on the Public Printer’s desk. This 
is important truth seeking information because it refers to a 
charge against the plaintiff. Plaintiff claimed that the letter 
had been pre-dated because of the date of the mailing can¬ 
cellation date on the envelope he presented as evidence from 
the Printer himself. This to me is the everyday “double-talk” 
of today’s common parlance. See excerpt from transcript, 
supra. These fitnesses, as well as many more who did not 
appear at the appeal hearing, although requested by plaintiff 
through the Commission, were all available to the order of the 
Commission or the order of the Public Printer, and without 
subpoena, must have come at the behest of the Civil Service 
Commission under the ordinary conservation of their job se¬ 
curity leanings. The Commission, as the friend of the veteran, 
just simply let him down in this case as part and parcel of the 
attempt to avoid the mandate of the Section 14 and the regu¬ 
lations thereunder. 

Representative Katherine St. George, only woman member 


of the House Civil Service Committee, in a recent newspaper 
release, stated that as our Government gets bigger and bigger J 
we must guard against allowing the various boards and com¬ 
missions in the executive branch to become a little group of 
untouchable and unapproachable Olympians, above and be- j 
yond the reach of average mortals. They must come down to ! 
earth, she said, and play their part in the rough and tumble of 
the arena. 

It is worthy of noting that this House Committee is working j 
with two million men and women in civil service and over one- j 
half million postal employees, all working together for a better 
America and the preservation of our great Republic, according ! 
to her statement. Surely, considering the above millions, the j 
four millions of Legionnaires, Veterans of Foreign Wars and 
other service organization members, the courts would invest 
a case of interest to them with a certain public interest which j 
has a strong appeal to a court of equity for its remedies, once 
a legal right is fairly in controversy. Porter v. Warner Co ., 

328 U. S. 395,398; YaJcus v. United States, 321 U. S. 414,440; j 
Hecht Co. v. Bowles, 321 U. S. 321,331. 

No one can get rich in Government service, so they should 
have as much security as possible for old age. It is of very 
much pertinent interest that the conventional concept of sen- | 
iority is that it consists of a relative position among all em¬ 
ployees within a specified job group, determined by length of 
service with the employer, conferring upon those having such ! 
seniority certain priorities with respect to jobs, promotions, | 
lay-offs and other such matters. Brown v. Watt Car and 
Wheel Co., 182 F. 2d 570, under statutes not involving the j 
Veterans Preference Act, supra. 

Judicial power is reluctant, if not unable, to summon evi¬ 
dence until it is shown to be relevant to issues in litigation. 
Administrative agencies, such as the Commission, are not so 
limited, and, similarly to the powers of the Grand Jury, when 
investigative and accusatory duties are delegated by statute to i 
the Commission, as here in removal cases involving discharge i 
from service, can take the proper steps to inform itself by bring¬ 
ing before it the persons or records necessary to supply that 
information. 
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ADMISSIONS 

Under this salutary rule, admissions should be granted if they 
facilitate proof at trial, expedite the actual trial, and relieve 
parties of costs. Requests for admissions should be denied if 
they cast the burden of proof on the other party or if requests 
are as to controversial facts. Neither can there be requests on 
matters of opinion or where request is one of main issues of 
case. Electric Furnace Co. v. Fire Assn, of Phila., 9 F. R. D. 

741. Further, mere denials, unaccompanied by any facts which 
would be admissible in evidence at hearing, are insufficient to 
raise an issue of fact; and a summary judgment may be awarded 
particularly where the essential facts are admitted by failure of 
defendants to answer. Woods v. Taylor, 9 F. R. D. 537. 

The requests for admissions by the plaintiff should be granted 
as requested, even if the plaintiff should be acquainted with 
the facts requested by him because the answers to requests 
would give the truth of the facts requested or raise an issue 
which would definitely affect the determination of a motion for 
s ummar y judgment or a trial on the merits of such issue raised 
by answers to requests. In one sense, requests for admission 
result under the rule in the same way good lawyers, without 
pressure, enter into voluntary stipulation of facts involved in 
cases before the courts. It seems to me that it is almost im- > 

possible for requests for admissions to be premature after the 
filing of a complaint, unless the requests are filed within ten 
days after filing of complaint, when court permission must first 
have been obtained. There is authority that, even if the party 
is acquainted with the facts as to which an admission is sought, 
he still may request admissions as to those facts. Hanauer, 
for Use of Wogahn, v. Siegel, D. C., 29 F. Supp. 329; Electric 
Furnace Co. v. Fire Ass’n of Phila., D. C. N. D. Ohio, E. D., 9 
F. R. D. 741,742,743, April 1950. 

A party who, in order to avoid a continuance, admits that an 
absent witness would testify to certain facts is not, as a rule, 
thereby precluded from disproving such facts by refutable tes¬ 
timony. Although it is not permissible to impeach such wit¬ 
ness by proof of contradictory statements because, manifestly, 
the necessary predicate cannot be laid, ( Gregory v. State, 140 
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Ala. 16, 37 So. 259; Gafiord v. State, 125 Ala. 1, 28 So. 406), 
yet the admission that the witness, if present, would give cer¬ 
tain testimony is not an admission of the truth thereof or that 
such testimony is indisputable. The legal effect of such show¬ 
ing is the admission by the opposite party that, if present, the 
witness would so testify, not that such testimony is true. 
Smith v. State, 142 Ala. 14, 26, 39 So. 329; Burris v. Court, 48 
Neb. 179, 66 N. W. 1131; United States v. Taylor, C. C., 35 F. 
484; 2d Wigmore on Evidence, §§ 888, 2595 ; 70 C. J. p. 1160, 
§ 1343. Eason v. State, 4 So. 2d 190. 

I am convinced that defendants’ objections to plaintiff’s 
requests cannot be upheld under the provisions of the Federal 
Rules of Civil Procedure, Rule 36 (a) because not one of the 
requested admissions is privileged or irrelevant or otherwise 
improper. 

jurisdiction 

Plaintiff has based his complaint for mandatory relief on 
the denial of statutory and regulation procedures. It is mani¬ 
fest that consent of the parties cannot give jurisdiction to any 
court, but it is of note here that the defendants, through coun¬ 
sel have conceded, supra, that if the complained of procedures 
were denied to plaintiff, relief should be given plaintiff, but not 
as plaintiff has demanded. 

It is fitting at this time to recall, as the District Court of 
Massachusetts has, that the District Court for the District 
of Columbia, in addition to being a Federal Court, is also 
charged with enforcement of the domestic law, and by the 
Act of 1801, 2 Stat. 103, creating it, it inherited jurisdiction 
in accordance with the laws of the State of Maryland then 
existing in the ceded area, which includes jurisdiction to issue 
writs of mandamus in original proceedings. See 34 Am. Jur., 
Mandamus, Sec. 18, cited in Petrowski v. Nutt, 9 Or., 161 F. 
2d 938, 939. The Massachusetts court held that, having 
original jurisdiction to issue writs of mandamus, it follows that 
that court has the power to grant a declaratory judgment that 
a plaintiff is entitled to such a writ in a proper case. McCarthy, 
et al., v. Watt, et al., 89 F. Supp. 841, decided March 23,1950. 
Likewise, and most important because it affects procedures 
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in an agency before exhausting agency action, the Chambers 
case, filed to compel the agency board to eliminate certain evi¬ 
dence in the record from consideration by the Secretary of the 
Army’s Disability Board (The Supreme Court of the Army) 
commands the elimination of this evidence from the record be¬ 
cause, coming into existence two years after the retirement of 
the officer from the Army, it should not be considered as coming 
within the purview of the officer’s “service record.” Chambers 

v. Robertson, -, U. S. App. D. C.-, citing cases there as 

authority for the use of mandamus “where the departure from 
the statute is clear beyond debate.” Further, Hazen v. Hardee , 
Bee., 78 F. 2d 230, 232 is authority that a declaratory judg¬ 
ment should be made by this court establishing his right, as 
here, to notice and the sort of hearing provided by the statute, 
citing Aetna Co. v. Haworth, 300 U. S. 227; Perkins v. Elg, 
307 U. S. 325. 

Authority for carrying out the orders of the court for manda¬ 
tory action is definitely stated in the order on the decision of 
Judge Letts in the Edge case: 

Ordered that motion for summary judgment on behalf of the 
plaintiff be and the same is hereby granted and the preliminary 
mandatory injunction granted October 7,1946 be and the same 
is hereby made final and permanent and the defendants, Of¬ 
fice of Temporary Controls and Philip B. Fleming, be and 
they are hereby commanded to forthwith restore plaintiff to 
duty and pay status, as of September 30, 1945, in the same 
position from which he was wrongfully separated on Septem¬ 
ber 30, 1945, and that plaintiff is to have the benefit of all 
rights, emoluments and privileges flowing from a continuity 
of service, from the time of his wrongful separation on Septem¬ 
ber 30, 1945 to the date hereof and henceforth, including all 
administrative promotions to which plaintiff was entitled, 
from September 30, 1945 to date, and henceforth. For the 
purpose of administrative promotions it is to be assumed that 
plaintiff would have received an efficiency rating of “Good” or 
better, and it is further 

Ordered, That annual leave accruing to plaintiff on Sep¬ 
tember 30, 1945, totaling 779 hours, as shown by appropriate 
Governmental records, be reestablished to the credit of 
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plaintiff, and made available to plaintiff, and plaintiff is 
permitted to accrue annual and sick leave from Septem¬ 
ber 30, 1945 and is permitted to carry this leave over from 
year to year, to the extent permitted by applicable laws 
and regulations. Nothing in this order shall be taken to 
confer upon plaintiff any greater rights than he would have had 
if he had not been wrongfully discharged. Edge v. Office of 
Temporary Controls, et al., 1947, C. A. 36160, Letts, J., D. C. 
D. C. Appeal dismissed March 21, 1949, at request of Gov¬ 
ernment, 75 W. L. Rep. 213. 

It is settled that where there is an actual controversy over 
rights valued in excess of $3,000, whether contingent or li¬ 
quidated, a declaratory judgment may be rendered in the Fed¬ 
eral court, even where the particular District Court has a dis¬ 
cretion in the determination of its jurisdiction in such actions 
relative to liability under insurance policies. In such cases 
the discretion is judicial and must be exercised in conformity 
to legal principles. Franklin Life Insurance Co. v. Johnson , 
10 Cir., 147 F. 2d 653, cited in Hardware Mutual Casualty Co, 
v. Schantz, 5 Cir., 178 F. 2d 779, 780. Title 28, U. S. C. A., 
Sec. 2201, provides: “In a case of actual controversy within 
its jurisdiction, except with respect to Federal taxes, any court 
of the United States upon the filing of an appropriate pleading,, 
may declare the rights and other legal relations of any inter¬ 
ested party seeking such declaration, whether or not further 
relief is or could be sought. Any such declaration shall have 
the force and effect of a final judgment.” Here, contingently,, 
the plaintiff seeks a restoration of rights retroactively which, 
involving approximately 16 months of pay as “planner” would 
satisfy the statutory monetary limitation. 

District courts have discretion to determine whether cir¬ 
cumstances justify declining to entertain actions for declara¬ 
tory judgment. Dismissing action for declaratory judgment 
relief when it is apparent that it will serve no useful purpose 
is a proper exercise of discretion. Chicago Furniture For¬ 
warding Co. v. Bowles, 161 F. 2d 411, but, as in instant case, 
the cases of Payne v. Central Pac. R. Co., 255 U. S. 228, 23& 
(1921), where the court said that specific relief could be had 
because the Government officers had u departed from a plain 


official duty” * * * “through a mistaken conception of 

their authority”, and Santa Fe Pac. R. Co. v. Fall, 259 U. S. 
197, 199 (1922), where the contention was “that the Secre¬ 
tary went beyond the powers conferred upon him by statute,” 
are support for plaintiffs claim. 

Courts may not interfere with administrative determina¬ 
tions unless, upon the record, the proceedings were manifestly 
unfair or substantial evidence to support the administrative 
findings is lacking or error of law has been committed or evi¬ 
dence reflects manifest abuse of discretion. U. S. ex rel. 
SchUmmgen v. Jordan, 164 F. 2d 633, C. C. A. 111. It is mani¬ 
fest that administrative orders are not reviewable unless and 
until they impose an obligation, deny a right or fix some legal 
principle and relationship as the consummation of the admin¬ 
istrative process. American Airlines v. Civil Aeronautics Bd. } 
178 F. 2d 903, C. A. 7th. A Federal administrative agency 
may have a wide latitude within which to function and may 
be authorized to prescribe regulations which must be observed 
by those subject to its jurisdiction, but its regulations must fall 
within the limi ts of the authorizing statute and must be such 
as will carry into effect the will of Congress. Peoples Bank v. 
Eccles, 161 F. 2d 636, 640, App. D. C. Any overstepping by 
officer of his conferred powers brings such act within the pur¬ 
view of the Stark case. There the Court said: 

Under the Government’s contention, the order is final 
and not reviewable by any court even though entered 
arbitrarily, without substantial supporting evidence, and 
in defiance of law. Such a sweeping contention for ad¬ 
ministrative finality is out of harmony with the general 
legislative pattern of administrative and judicial rela¬ 
tionships. Stark v. Wickard, 322 U. S. 288, 307-310. 
[Emphasis mine.] 

Marshall v. Crotty, D. C. Mass., 1950, 88 F. Supp. 
30, is a case involving preference of veterans in Govern¬ 
ment. It was there held that where complaint, as here, set 
forth a claim that plaintiff’s removal from his position was 
made in accordance with invalid regulations or not made in 
accordance with procedure prescribed or regulations for such 
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case, and that his removal was a violation of law and a depriva¬ 
tion of rights guaranteed to him by the said section. Federal 
District Court had jurisdiction to pass on plaintiffs claim. The 
court there ruled that the absence of a showing that the amount 
in controversy exceeded S3,000, negatives jurisdiction. This 
would not apply in the present case because $7,500 is involved. 

The Federal Declaratory Judgment Act is remedial in nature 
and should be construed liberally, but it can be applied only 
where an actual controversy exists, since the Constitution re¬ 
stricts the exercise of judicial power to cases and controversies. 
Arkansas Power & Light Co. v. Federal Power Comm., 81 U. S. 
App. D. C. 178,156 F. 2d 821, reversed 330 U. S. 802, 67 S. Ct. 
963, 91 L. Ed. 1261, and the controversy must touch legal 
relations of parties having adverse legal interests if it is to be 
held justiciable under the Act. Id. Under Hatch Act, where 
civil service employee, having exhausted administrative action, 
had no prior proceeding, offering an effective remedy, or other¬ 
wise, pending in the courts, declaratory judgment action would 
lie even though constitutional issues were involved. United 
Public Workers of America {CIO) v. Mitchell, 330 U. S. 75, 
67 S. a. 556,91 L. Ed. 754. 


REVIEW 

"Like any other issue of fact, final determination requires a 
balancing of credibility, persuasiveness and weight of evidence.” 
Graver Tank & Mfg. Co. et al. v. Linde Air Products Co., 336 
U. S. 271, 69 S. Ct. 535, 93 L. Ed. 672, on rehearing, 70 S. Ct. 
854, 857. Recently our Appellate Court held that no injunc¬ 
tion would lie against the District Attorney unless he was act¬ 
ing pursuant to an unconstitutional statute, or was applying 
a valid statute in an unconstitutional manner or was acting 
outside his statutory authority—in which events he is said to 
have been acting individually rather than officially. Fay v. 
Miller, 183 F. 2d 986, citing Larson v. Domestic & Foreign 
Corp., 337 U. S. 682 at 701-702. 

A study of numerous authorities, including that of Bailey v. 

Richardson et al., No. 10382,-U. S. App. D. C.-(1950), 

discloses judicial determinations in favor of the Government 
under the statutes controlling the discharge of classified service 
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employees, but with excepting phrases or clauses, as “No con¬ 
gressional limitation”, or “In the absence of statute or ancient 
custom to the contrary,” or “Pursuant to prescription of the 
Congress,” or “Absent congressional limitation,” or “Except to 
insure compliance with statutory requirements,” or “What may 
be required by act of Congress is another matter.” It is ob¬ 
vious that these words of limitation where descriptive of the 
actual presence of such limitation, change the color of the 
determination from one extreme to the other. Section 14 con¬ 
tains such limiting words as to discharges of employees there¬ 
under and, I believe, should not be controlled by the decisions 
under the basic Act of 1912. It must be remembered that the 
use of “all” in some cases and its omission in others in article 
enumerating cases to which judicial powers of the United 
States shall extend cannot be regarded as accidental, because 
every word in Constitution must be given its due force and 
appropriate meaning. Williams v. United States, 289 U. S. 53. 

Executive offices are held at the will of the appointing au¬ 
thority, not for life or for fixed terms. This has been the record 
for the past one hundred and sixty years of government ad¬ 
ministration and is the law applicable to discharges of em¬ 
ployees in the executive branch unless “something new is 
added” by the legislative branch of government in the form of 
special statutory enactments, such as the Veterans’ Preference 
Act, Section 14, supra, which could completely upset this long 
and forceful administrative practice. Congress may by law 
limit such right of dismissal, United States v. Perkins, 116 U. S. 
483, but the courts have held that in the absence of such limita¬ 
tions, the power of removal is an incident of and follows the 
power of appointment. Myers v. United States, 272 U. S. 52. 
Levine v. Farley, 107 F. 2d 186, App. D. C., denied issuance of 
mandamus because “. . . the action is in accordance with the 
requirements of the statute relating thereto . . .” 

The Court early decided the fact that in addition to asking a 
declaratory judgment, plaintiff asks for a recovery of money, 
does not detract from the power of the court to grant the declar¬ 
atory judgment. Mutual Life Insurance Co. of N. Y. v. Krejci, 
123 F. 2d 594. Couple this persuasive reasoning with the fact 
that courts may grant appropriate relief for which the parties 
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fail to act ( Cooper v. Goldsmith, et cd., 71 W. L. Rep. 936) and 
the answer to this case in its present posture arises. 

It is true that orders are not reviewable unless and until they 
impose an obligation, deny a right or fix some legal relationship 
as filial order of agency, as here. American Airlines v. C. A. A. 
Board, 178 F. 2d 903,7 Cir. Thus, on a discharge of employee 
from Veterans’ Bureau, plaintiff was not entitled to a trial de 
novo but was entitled to a review for failure to support with 
substantial evidence. Marshall v. Crotty, 88 F. Supp. 30. 
Similarly, the decision of an agency, unsupported by substantial 
evidence, is arbitrary and capricious and may be set aside; but 
with rational and substantial basis in evidence behind the de¬ 
cision, decision may not be set aside. Crogham v. United States, 
Ct. Cls., 89 F. Supp. 1002. Likewise, it is elementary that 
courts have no power to review administrative discretion when 
it is reasonably exercised. United States ex rel Weddeck v. 
Watkins, 2 Cir., 166 F. 2d 369, 373, but, in appropriate cir¬ 
cumstances, courts can compel correction of an abuse of dis¬ 
cretion or can compel an official to exercise his discretion where 
he has obviously failed or refused to do so. Manifestly, as held 
in the case of Mastrapasqua v. Shaughnessy, 180 F. 2d 999, 
where a trial judge refused to pass upon petition for naturali¬ 
zations “because of a policy . . . not to grant citizenship dur¬ 
ing the war” to a certain class of persons, it was held that the 
upper court could direct him to exercise his discretion, Schwab 
v. Coleman, 4 Cir., 145 F. 2d 672. This same doctrine has often 
been applied to officials who are not judges. See, e. g. the 
statement in Wilbur v. United States, 281 U. S. 206, 218, 50 S. 
Ct. 320,74 L. Ed. 809. That such is reasonable is supported by 
the Crowell case, below, wherein it was held that such arbitrary 
action may very well call for judicial action to give proper relief 
for when fundamental rights are in question, the Court has 
repeatedly emphasized “the difference in security over adminis¬ 
trative administration.” Crowell v. Benson, (1932) 285 U. S. 
22,56,60. 

It may very well be that, upon a hearing on the merits, facts 
may be developed by proper proof entitling plaintiff to relief. 
I am satisfied that the court has ample power to give the proper 
relief the nature of the case determines. 

960509—51-8 
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SPECIFICITY AND DETAIL 

It is fully established that if the prescribed procedure, if 
any, is followed and no constitutional or statutory right is 
denied, action of executive officers in discharging employees 
is not subject to revision in the courts. Keim v. Urated States, 
177 U. S. 290 (1900); Eberlein v. United States , 257 U. S. 82 
(1921); Friedman v. Schwelleribach, 81 App. D. C. 365, 135 
F. 2d 22 (1946), cert. den. 330 U. S. 838. The defendants 
charge that the plaintiff was fully advised of the nature of the 
preferred charges and that plaintiff’s allegations to the contrary 
are frivolous. 

Plaintiff has demanded and been refused the particulars in 
detail lacking in several of the preferred charges. The Gov¬ 
ernment holds that the technical nicety of an indictment at 
law is not necessary in such personnel proceedings as defined 
by the Commission in the instant case. Affidavit of Hull, Ex¬ 
hibit 1, p. 2. I believe that such construction by defendants 
is not justified in the face of our District Court in the case of 
United States v. United States Savings and Loan League, de¬ 
cided April 19, 1949, holding that an indictment “* * * 
is sufficient if its meaning is plain, and a person of ordinary 
intelligence could not be misled as to the nature of the charge, 
and if the averments are sufficient to enable the defendant to 
prepare his defense and to plead the judgment in bar of a second 
prosecution for the same offense. 9 Cyc. of Fed. Proc. 2d Ed. 
250.” Codorov) v. United States, 173 F. 2d 439, cited by plain¬ 
tiff, is authority that under present practice indictments, con¬ 
taining only a plain concise statement in broad outline of the 
offenses charged without particularity as to details, are sanc¬ 
tioned in the Federal courts, and is very persuasive on this 
point. 

The Supreme Court has said: “All that is needed to support 
the (Agency’s) interpretation is that it has ‘warrant in their 
record’ and a ‘reasonable basis in law.’ ” Unemployment 
Compensation Comm . oj Alaska v. Aragon, 329 U. S. 143, 153- 
154. But there the question was one of specific application of 
a broad statutory term which the agency has to initially deter¬ 
mine—totally different than the one here presented on a nar¬ 
row statutory unambiguous term. 
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The wording of the statutory command and the wording of 
the regulations thereunder must be given their unambiguous 
meaning in the application of the procedures applicable here. 
In Miller v. Burger, 161 F. 2d 992, the court, holding that statu¬ 
tory construction is a legal function, and if administrative 
agency charged with administering an Act can construe lan¬ 
guage of the Act, the court can examine that construction and 
determine its validity or invalidity, said: 

* * * a realistic approach to the social and eco¬ 
nomic security of employees in present day large scale 
enterprises of all kinds requires that all doubt in con¬ 
struing remedial statutes should favor coverage rather 
than exemption. [Emphasis mine.] 

Plaintiff cites the Stringer case, below, as authority per¬ 
suasive that the words “specifically and in detail” are a narrow 
definite mandatory command. Defendants make a showing 
that this has been substantially done by the defendants, suffi¬ 
cient for plaintiff to fully answer the charges without any 
prejudice to his rights. 

The Court of Claims, in the Stringer case, below, said: 

“The Congress is the policy-making branch of the gov¬ 
ernment. It said plaintiff shall have at least thirty 
days’ notice. The War Department gave him twenty- 
nine. Why? We have no doubt the official thought he 
was allowing exactly thirty days. But in his efforts 
to give not an ounce more than was necessary, he sliced 
the ham too thin.” (p. 21) The Court added at pp. 
18, 19: “Nor can we accept defendant’s contentions 
that plaintiff must show wherein he was harmed by 
the insufficiency of the notice period and that the doc¬ 
trine of de minimis non curat lex applies here. We 
cannot construe a statute that plainly says ‘at least 
thirty days’ as meaning ‘not quite thirty days.’ The 
requirements of Section 14 are specific and mandatory. 
Neither this Court, nor the Civil Service Commission, 
nor the Chief of Engineers can disregard them. Strict 
compliance is required (citing cases).” Stringer v. 
United States, decided by Court of Claims, May 1,1950, 
Case No. 47642. 
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This Stringer case, supra, condemned the failure of the Com¬ 
mission to make a genuine compliance with the spirit and 
intent of its regulations as the kind of hearing required, in these 
words: 

Then, too the law requires the privilege of a personal 
appearance on appeal to the Civil Service Commission. 
This was not granted; and when it was belatedly al¬ 
lowed, it was after decision and in such a way as to 
say, “Oh well, if we must listen to you, pay your own 
expenses, come up to Washington and we’ll hear you; 
but see how far you get.” There was manifestly no 
compliance. These were not little matters. They are 
of vast concern to the great array of veterans who at 
least are entitled to a good-faith compliance with the 
rights granted by a grateful people through their Con¬ 
gress. We cannot set the pattern of trimming away 
these rights. 

PERSONAL, CONDUCT 

The Supreme Court has held that rules of conduct must 
necessarily be expressed in general terms and depend for their 
application upon circumstances and circumstances vary. It 
may be true that men are differently constituted, some being 
abject cowards and few only are real heroes; that the brains of 
some people work rapidly and normally in the face of danger 
while other people lose all control over their actions. It is 
manifest that rules could not be prescribed to meet these vary¬ 
ing qualities. Yet all must be brought to judgment. And 
what better test could be devised than the doing of all in one’s 
power as determined by the circumstances. Miller v. Strahl, 
239 U. S. 426. Applying this test to the plaintiff’s actions, 
at a time when for ten months he was at desk doing nothing, 
then being turned out of the division while others remained 
with lesser standing, I believe he reacted as a normal man, 
fighting for the preservation of his legal rights in a legal 
manner, would have done under the actual circumstances at¬ 
tending his transfer. 
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MOTION TO STRIKE 


I think that plaintiff’s motion to strike out Exhibit I should 
be denied because, while it is a matter of right, on proper 
motion, to have testimony stricken out which is irresponsive 
and prejudicial (Benson v. United States, 146 U. S. 325), the 
ascertainment of the truth of the case is materially aided by 
the reading of the exhibit in question. There the sustaining 
of the ten charges by the Chief Law Officer is definitely based, 
I believe, on such inconsequential evidence that the whole 
evidence is nothing but the aggrandizement of the insignificant. 
This motion rests in the sound discretion of the court to grant 
or deny, and its power to strike a pleading should be applied 
judiciously, and where an allegation provides background and 
historical data, the material should be retained. De Luxe 
Theatre Co. v. Balaban & Katz Corp., D. C. Illinois, 1950, 88 
F. Supp. 311. 

Keeping in mind that plaintiff neither concedes nor denies 
the accuracy of the findings, nevertheless such a reading of the 
whole record would likewise show the court whether the find¬ 
ings and recommendations as approved by the Commissioners 
were in fact supported by substantial evidence. If not, ?*.- 
though plaintiff is not attacking the findings, nor concedes 
them, the court, on its own motion may act in accordance with 
its own substantial-evidence-finding and give relief, or not, 
thereon. 

However, I feel that a motion under Rule 12 (f) will not ordi¬ 
narily be granted unless the allegations of the complaint have 
no possible relationship to the controversy or are clearly preju¬ 
dicial. Any doubts are to be resolved in favor of the pleading 
to be stricken. Friend v. French Paper Co., D. C. 1 F. R. D. 
531; Steckel v. Beegbly, D. C. 8 F. R. D. 116; Tucker v. A. & P. 
Food Stores, D. C. 9 F. R. D. 607, 608. In the instant case, I 
believe there remains such reasonable doubt that the matter in 
Exhibit I does not relate to the controversy that the motion 
should be denied. 


i 
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EVIDENCE 

• The mere admission of matter which would be deemed in- j 
competent in judicial proceedings would not invalidate the | 
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administrative order in this case. Consolidated Edison Co. v. 
N. L. R. B. } 305 U. S. 197, 229-230. The Court of Appeals, 
quoting 5 Wigmore, secs. 1597-1598 (1940), says: 

It has long been recognized that, though hearsay 
evidence lacks certain guarantees of trustworthiness 
such as emanability to cross-examination, it may yet be 
relevant and have probative value. Where it is the best 
available evidence, as where the subject matter is beyond 
the recall of living witnesses, hearsay may be admitted 
even in judicial proceedings * * *” 

on the question of the admissibility of historical works in a case 
involving the origin of commerce on the nation’s rivers. The 
Montana Power Co. v. Federal Power Comm., U. S. App. D. C., 
No. 10200, decided October 4,1950. 

The Commission is bound by its own rule, as was the hearing 
officer presiding, the Chief Law Officer of the Commission; and 
while the hearing was in session, as well as while the Commis¬ 
sioners were reviewing the record thereof, the rule was still 
binding upon them. The pertinent rule states: 

Admission of evidence. Rules of evidence will not be 
strictly applied during hearings, but the Commission 
representative in charge of the hearing shall use reason¬ 
able discretion to exclude irrelevant testimony. Para¬ 
graph 22.9 (d) of the Civil Service Rules and Regula¬ 
tions, supra, under the controlling Act. 

I think that the findings of fact of an administrative agency 
should be accepted unless it can be clearly demonstrated that 
they are without adequate evidentiary support or were induced 
by an erroneous view of the law. I believe that the sufficiency 
of the evidence to support an agency’s findings and decision is 
a proper question on review. It is of no consequence whether 
a reviewing court thinks that it would or might have made dif¬ 
ferent findings of fact or have entered a different judgment, had 
it been the trier of the facts. I believe that a denial of statu¬ 
tory procedures in a case involving discharge of veteran in 
classified service is subject for judicial relief. In a case involv¬ 
ing the military, it was held that due process meant the appli¬ 
cation of the procedure of the military law. Reaves v. Ains- 
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worth, 219 U. S. 296,31 S. Ct. 230,55 L. Ed. 2251. It must fol¬ 
low that the failure to apply the procedures under the statutory 
mandate, lack of due process is present, awaiting judicial relief. 

Our Court of Appeals has used the vigorous language to 
explain the rule. In Otis & Co. case, the court said: 

The rule of substantial evidence is one of fundamental 
importance and is the dividing line between law and 
arbitrary power. Testimony is the raw material out of 
which we construct truth and, unless all of it is weighed 
in its totality, errors will result and great injustices be 
wrought. ( NLRB v. Thompson Products, Inc., 6 Cir. 
1938, 97 F. 2d 13,15). 

“Substantial evidence’' means more than a mere 
scintilla. It is of substantial and relevant consequence 
and excludes vague, uncertain, or irrelevant matter. It 
implies a quality of proof which induces conviction and 
makes an impression on reason. It means that the one 
weighing the evidence takes into consideration all the 
facts presented to him and all reasonable inferences, de¬ 
ductions and conclusions to be drawn therefrom and, 
considering them in their entirety and relation to each 
other, arrives at a fixed conviction. Cited with ap¬ 
proval by our Appellate Court in Otis & Co. v. Securi¬ 
ties and Exchange Commission, 1949, 176 F. 2d 34, 
reversed for other reasons, 338 U. S. 843. 

United States v. Companarao, 63 F. Supp. 811, 813, Judge 
Bard said that it was elementary in our system of law that 
the testimony of witnesses must be subjected to the test of 
the cross-examination and confrontation. (Criminal Cases, 
6th Amend.) Therefore, evidence which does not derive its 
value solely from the credibility of the witness, but rests also 
on the veracity of another person is termed “hearsay” and 
is ordinarily inadmissible. Hopt v. People of Territory of 
Utah, 110 U. S. 574. There the court held that the vice of 
such evidence is that the other person upon whose credibility 
the jury must rely is not present in court and cannot be sub¬ 
jected to cross-examination. The court there, but here most 
appropriately, said: 
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However, not every oral or written extra-judicial state¬ 
ment offered in evidence comes within the hearsay rule. 
It is only where the extra-judicial statement is ofFered to 
establish the truth of the fact so stated that the hearsay 
rule can apply. Where the extra-judicial statement is 
ofFered without reference to the truth of the matter 
extra-judicially asserted, but merely to prove that the 
oral statement, in fact, was made, or that a written 
statement, in fact, exists, then the evidence is without 
the hearsay rule. In the latter instance the witness 
avers the truth of facts within his own knowledge and 
may be cross-examined to establish the truth of the 
facts which he asserts. Wigmore on Evidence, 3d Ed. 
Sec. 1766; Terry v. United States, 4 Cir., 51F. 2d 49. 

Cross-examination for the purpose of putting a witness in 
his proper setting is not only permissible, but is a matter of 
right. Urated States v. Edmonds, 63 F. Supp. 968. 

In Thompson et oZ. v. Commissioners, D.C., 63 F. Supp. 887, 
the court, Maguire, J., on a motion to dismiss which he denied, 
said: 

Most certainly, however, the plaintiff is not entitled 
to a money judgment—and in view of the broad dis¬ 
cretion vested in the Commissioners under other sec¬ 
tions of the statute, this Court has no authority to 
review their action— but they can be compelled to follow 
the law, where the meaning is so plain that there can 
be no reasonable difference of opinion regarding its 
construction. [Emphasis mine.] 

At the trial on the merits before Bailey, J., the court found 
for the plaintiff on their motion for summary judgment, but 
refused to ascertain the amount of money to be ad j udged. The 
court did say, however, as to the question of defendants setting 
the amount of $1.00 per month: 

Such an amount might be such an abuse of discretion 
as would justify the intervention of the court, but it is 
not assumed that the defendants would discriminate 
to that extent against this widow and children of one 
who died while in the service of his country. [Thomp¬ 
son case above.] 
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SUMMARY JUDGMENT 

By their motion for summary judgment, the defendants 
admit all material facts of plaintiffs complaint, so that if 
plaintiff has alleged a justiciable controversy, supported with 
sufficient basic and ultimate material allegations of fact, ad¬ 
mitted by defendants for purpose of their motion, such lack 
of denial by defendants is fatal to defendants’ motion because 
the conclusion, resting on the basic and ultimate facts, entitles 
the plaintiff to the relief prayed for as supported by the com¬ 
plaint, the admissions, and the record. 

The function of a motion for summary judgment is to obtain 
a preliminary analysis and evaluation of the evidence where 
facts are set forth in detail in the pleadings and admissions 
which show that there are no genuine issues of fact to be tried. 
3 Moore’s Federal Practice, Section 5601, p. 3175. The new 
rules have been held to authorize “speaking” motions, and thus 
permit the allegations of the complaint to be supported by 
letters from the Government records, the correctness of which 
is not disputed. Cohen v. American Window Glass Co., 126 
F. 2d 11,114 (C.C.A. 2). 

Summary judgment has been rendered in case involving rights 
denied under the provisions of the Veterans Preference Act 
of 1944. Cohen v. Mitchell, 69 F. Supp. 54, aff. 82 U. S. App. 
D. C. 83,160 F. 2d 915, aff. 333 U. S. 411. The appellate ad¬ 
monitions on determinations of summary judgment procedure 
in this district are clearly defined in Dewey v. Clark, U. S. App. 
D. C., 180 F. 2d 766, where the court said: 

(1) Factual issues are not to be tried or resolved by 
summary judgment procedure; only the existence of a 
genuine and material factual issue is to be determined. 
Once it is determined that there is such an issue sum¬ 
mary judgment may not be granted; (2) In making this 
determination doubts (of course the doubts are not fan¬ 
ciful) are to be resolved against the granting of sum¬ 
mary judgment; (3) There may be no genuine issue 
even though there is a formal issue. Neither a purely 
formal denial nor, in every case, general allegations, 
defeat summary judgment. On this point the cases de- 
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tided by this court must rest on their ovm facts rather 
than upon a rigid rule that an assertion and a denial 
always preclude the granting of summary judgment. 
Those cases stand for the proposition that formalism is 
not a substitute for the necessity of a real or genuine 
issue. Whether the situation falls into the category 
of a formalism or genuineness cannot be decided in the 
abstract; (4) If conflict appears as to a material fact 
the summary procedure does not apply unless the evi¬ 
dence on one or the other hand is too incredible to be 
accepted by reasonable minds or is without legal proba¬ 
tive force even if true; (5) To support summary' judg¬ 
ment the situation must justify a directed verdict in¬ 
sofar as the facts are concerned. 

The Municipal Court of Appeals in Olessof v. Osbourn, 47 
A. 2d 514, 74 W. L. Rep. 674, has said on this general ques¬ 
tion : “Where there is substantial evidence challenging the good 
faith of the landlord a question of fact is raised for determina¬ 
tion by the jury or trial court.” This reasoning is consistent 
with that of United States v. General Instrument Corp., D. C. 
N. J., 1949, 87 F. Supp. 157. There the court held that where 
the facts are determined, a court is not precluded from adjudi¬ 
cating, on motion for summary judgment, the legal conse¬ 
quences to be drawn therefrom. But the difficult task 
is presented where the ascertainment of the facts of a case 
as could very well be in this instant case of Campbell’s turns 
on credibility, a triable issue of facts exists, and the granting 
of summary judgment is error, as was held in Colby v. Klune , 
C. A. N. Y., 1949,178 F. 2d 872. 

Where it appeared on defendant’s motion to dismiss or for 
summary judgment that there was no genuine issue of fact 
requiring trial, and that plaintiff was entitled to prevail, sum¬ 
mary judgment would be entered for plaintiff, even in absence 
of a cross-motion therefor by plaintiff. Hennessey v. Federal 
Security Administrator, D. C. Conn., 1949, 88 F. Supp. 664. I 
believe that the holding in the Hennessey case, supra, should 
stand up because it seems right on the point the court made 
in the Sartor case when the court said: 
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The Court of Appeals below heretofore has correctly 
noted that Rule 56 authorizes summary judgment only 
where the moving party is entitled to judgment as mat¬ 
ter of law, where it is quite clear what the truth is, that 
no genuine issue remains for trial, and that the purpose 
of the rule is not to cut litigants off from their right of 
trial by jury if they really have issues to try. American 
Insurance Co. v. Gentile Brothers Co., 5 Cir., 109 F. 2d 
732; Whitaker v. Coleman, 5 Cir., 115 F. 2d 305. [Em¬ 
phasis mine.] Cited in Sartor v. Arkansas Gas Corp., 
321 U. S. 260, 64 S. Ct. 724,728,88 L. Ed. 967. 

Our Court of Appeals recently held that under summary 
judgment procedure it is not sufficient that trial judge may 
not credit testimony proffered on a tendered issue, but, in 
order to proceed to summary judgment, it must appear that 
there is no substantial evidence on a tendered issue, that is, 
either that tendered evidence is in nature too incredible to be 
accepted by reasonable minds, or that conceding its truth, it 
is without legal probative force. Minor v. Washington Termi¬ 
nal Co., C. A. D. C., 1950,180 F. 2d 10. 

Pertinent to the instant case is the holding that where the 
defendant moved for a summary judgment and the plaintiff 
made a cross-motion for summary judgment, as here, the de¬ 
fendant admitted the facts alleged in the plaintiff’s complaint 
for the purposes of the defendant’s motion but did not admit 
such allegations for the purpose of plaintiff’s motion. Lichten 
v. Eastern Air Lines, D. C. N. Y., 1949, 87 F. Supp. 691. 

Plaintiff Campbell stands on his complaint-allegations, un¬ 
denied for the purpose of defendants’ motion for summary 
judgment. But to make it more binding, if possible, he claims 
that the Commissioners received, used, and gave greater weight 
to certain unsworn testimony than to plaintiff’s sworn testi¬ 
mony in its affirmation of decision of the Public Printer, de¬ 
fendant. He claims this is a denial of procedural right under 
the regulations, and, the allegation being admitted, plaintiff 
claims entitlement to summary judgment under the rule. He 
cites the Elder case as authority on this point, the court saying: 

These allegations, which charge wrongful discrimi¬ 
nation against Elder in the reinstatement of non- 
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veterans in October, 1947, were not denied by the Secre¬ 
tary and nothing in the affidavits which he filed tends to 
contradict them. There was, therefore, no genuine 
issue concerning the material fact that Elder’s right to 
preference in re-employment had thereby been denied 
him. So, on the record presented to him, the trial judge 
erred in granting summary judgment to the Secretary of 
Agriculture; to the contrary, the appellant was entitled 
to summary judgment in the state of the pleadings. 
Elder v. Brannon, U. S. App. D. C., dec. June 15, 1950. 

If the averment in the complaint is a mere conclusion or a 
vague generality without specification, and the affidavit as¬ 
serts facts which are undisputed, and it thus appears that there 
is in truth no genuine issue of fact, the court may act upon that 
premise. Forrall et al v. D. C. Amateur Athletic Union, 80 
TJ. S. App. D. C. 396,153 F. 2d 647 (1946), 74 W. L. Rep. 425. 

I think that the truth which lurks behind this lengthy record 
calls for the determination of this case, not so much on the de¬ 
nial of statutory or regulation procedures, but upon the ques¬ 
tion of the credibility of the witnesses, whether by their 
statements, unsworn, by their affidavits, or by their testimony 
at the hearings, under oath. No man is above the law. The 
fact that many are here involved of high executive importance 
in this highly publicized “Tex” Campbell case should not for 
the moment be considered in arriving at the correct determina¬ 
tion of this controversy except as a factor of credibility. Such 
a belief is supported, I think, by the Second Circuit in a matter 
in which they believed that with credibility a vital factor, the 
plaintiff therein must not be deprived of cross-examination of 
the defendant. There the court held that under these circum¬ 
stances, “* * * we cannot now say— as we think we must 
say to sustain a summary judgment —that at the close of the 
trial the judge could properly direct a verdict” [Emphasis 
mine.] Amstein v. Porter, 154 F. 2d 464 (1946), 2 Cir. The 
Supreme Court of Colorado adverted to this Arnstein case, 
supra, in its decision in the Hatfield case, based under the Emer¬ 
gency Price Control Act. The Colorado court said: 

The issue of good or bad faith is ordinarily a question 
of fact for the jury [citing cases]. Particularly on such 
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issues as good faith, intent and purpose, the bald declar¬ 
ation of a party by affidavit is not sufficient to resolve 
the issue in face of a pleaded denial. Hatfield v. Bames, 
115Colo. 30,168 P. 2d 552 (1946). 

On this subject of credibility, good faith, bad faith, interest 
of witnesses in result of issue determination, the Sartor case, 
supra, points out that the Supreme Court quoted from an 
earlier opinion in SonnerUheil v. Christian Moerlein Brewing 
Co., 172 U. S. 401, 408 (1899) to the effect that the interest of 
a witness in the result of a suit required the credibility of his 
testimony to be submitted to the jury. The Court in Sartor 
case said: “We do not deem this reference of the Court to 
credibility as necessarily precluding summary judgment when¬ 
ever interest in the result may be said to make credibility a 
factor. But the reference is at least indicative of the restraint 
required in such a case.” Sartor v. Arkansas Natural Gas 
Carp., 321 U. S. 620 (1944); £ornoff v. Ciaglia, 165 F. 2d 167, 
168,1947,3 Cir. includes statement that doubts as to the exist¬ 
ence of a genuine issue of a material fact must be resolved 
against the moving party for summary judgment. Approv¬ 
ingly, is quoted Frederick Hart & Co. v. Recordagraph Corp., 
169 F. 2d 580, 581, cited in Hunter case, locally, 180 F. 2d 763. 
In Schrefifier v. Bowles, 10 Cir., 153 F. 2d 1,3, the court stated, 
cited by the U. S. App. D. C. in Christianson et al v. Gaines, 
174 F. 2d 534, 536: « * * * The principle seems to be 
that if, under the facts developed, the court at a trial would be 
required to direct a verdict for the moving party, then a sum¬ 
mary judgment should be entered.” Citing Miller v. Hoffman, 
D. C.1F.R. D. 290,292. 

I am satisfied that the entire record raises too many doubts 
for the granting of either motion for summary judgment in this 
case and that the defendants should be ordered to answer the 
complaint, with leave to plaintiff, if desirable, to first amend 
his complaint, so that the court may have ascertained for it 
the issues of good faith and credibility of the witnesses that 
the truth of the cases be arrived at satisfactorily. 

Prior to the Veterans Preference Act of 1944, it must be 
conceded that few principles of law are more definitely estab- 
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lished than that in which the courts express forbearance in 
matters involving the internal administration of the executive 
branch. Interference by the courts in such matters would be 
productive of nothing but mischief. Decat or v. Paulding, 14 
Peters 497,39 U. S. 497 ; Keim v. U. S., 177 U. S. 290, in Camp¬ 
bell v. Deviny, 81 Fed. Supp. 657, 659. Likewise in Keim v. 
United States the court said “* # * the appointing power 
must determine the fitness of the applicant; whether or not he 
is proper one to discharge the duties of the position. There¬ 
fore it is one of those acts over which the courts have no general 
supervising power. * # *” Levine v. Farley, 70 App. 
D. C. 381,107 F. 2d 186; and Golding v. United States, 78 Ct. 
CL 682. 

In Golding case, supra, it was held that the allegations that 
the plaintiff was innocent of the charges preferred against him, 
that his removal was the result of a concerted action by certain 
individuals who had entered into a conspiracy to cause his 
removal, that his removal was based on perjurious statements 
obtained through duress and undue influence, and that the 
inve$t : yation which resulted in his removal was biased, preju¬ 
diced and unfair * * * all of these allegations— were im¬ 

material. But that decision was not based on the “something 
has been added” provisions of the Veterans Preference Act. 

In the Nordmann case, it is noted that the first question 
raised was the jurisdiction of the court to review a discharge 
of an enlisted soldier upon order of the Secretary of War. 
The second question raised was the construction of the statute 
as to whether or not the Secretary of War acted pursuant to 
the provisions of Acts mentioned in the discharge of this soldier. 
The court in holding that the second question is not decided 
because the first is answered negatively, said: 

As to the second proposition, the court does not hesi¬ 
tate to state, in view of the record of this soldier, his 
efforts to comply with the provisions of the law and the 
attitude of his commanding officers, that a reasonable 
construction of the statute could have been made which 
would have permitted the retention of this soldier in the 
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Army under his status at the time oj his discharge. 

Nordmann v. Woodring, 28 Fed. Supp. 573,574. 

There, as in the case at bar, is added proof of the terrifying 
results flowing from spiteful or unintelligent handling of per¬ 
sonnel business by administrative agencies; and, again, it must 
be noted that this Nordmann case, likewise, is not based on 
the mandatory procedures of the Veterans Preference Act. 

I think that the provisions of the Act, relied upon by the 
plaintiff here for relief, call forth the “particular” supervisory 
power of the court to specifically examine the record to ascer¬ 
tain for itself whether the statutory or regulation procedures 
were applied in the proceedings leading to plaintiff's discharge. 
That is the only claim that plaintiff makes in his complaint. 
However, the one reading of this record by the court will not 
only show whether such procedures have been applied or not, 
but also will show the court whether, or not, the order is sup¬ 
ported by substantial evidence. Plaintiff has rightly cited as 
authority that agency regulations have the force and effect of 
law, if not inconsistent with statutory enactment {Mallory 
Coal Co. v. National Bituminous Commission, 99 F. 2d 399) 
and that such regulations are binding upon the agency which 
promulgated them until modified or repealed. Sheridan- 
Wyoming Coal Co. v. Krug, 84 U. S. App. D. C., 172 F. 2d 282. 
Hence, it seems to me, the court must weigh the unsworn testi¬ 
mony, the hearsay and irrelevant evidence offered, together 
with the sworn testimony of the plaintiff and that of the Legion 
official to get at the truth of the case. 

Plaintiff has demanded a jury trial in this case. This de¬ 
mand is still good even though plaintiff has filed a motion for 
summary judgment, tentatively alleging thereby that there is 
no genuine issue of fact to go before a jury. He is entitled to 
his day in court, and has stated that he would be forced to deny 
the accuracy or correctness of the findings of the agency, if such 
a question became necessary for relief herein. While plaintiff 
has alleged facts which entitle him, he believes, to relief for 
the denial of procedures only, nevertheless the court may on 
the whole record give the relief as to lack of substantial evi¬ 
dence, whether plaintiff wants such ruling or not. 
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Morfessis v. Morfessis, U. S. App. D. C., decided August 28, 
1950, 78 W. L. Rep. 1242, held that the findings of the District 
Court, sitting without a jury, “shall not be set aside unless 
clearly erroneous, and due regard shall be given to the oppor¬ 
tunity of the trial court to judge of the credibility of the wit¬ 
nesses,” in line with Rule 52 (a) of Federal Rules of Civil 
Procedure. 

Plaintiff has asserted that the best evidence rule is violated 
in the refusal of the defendants to present plaintiff with the 
opposing witness at the hearing for cross-examination, if neces¬ 
sary, so that the credibility of the witnesses could be rightly 
judged by the hearing examiner, because one cannot cross- 
examine an affidavit. Further, as Judge Prettyman has ob¬ 
served, supra, the Commissioners make the final order, as in 
this case, not from the Bench as judges of the credibility, but 
from the cold record, made by others, not the Commissioners. 

The Government has cited a host of decisions, including the 
case of Carter v. Forrestal, supra, to sustain the defendants’ 
contention that the plaintiff cannot challenge, which he does 
not, the ultimate factual findings and determination that the 
plaintiff was guilty of the charges of misconduct. Our Court 
of Appeals in this Carter case upheld the discharge of the War 
Department employee for failure to pay his just debts as he 
had agreed to do under the War Department advices. 175 F. 
2d 364, but, while certiorari does not mean the Supreme Court 
is for or against the holding of the appellate court, the defend¬ 
ants here did not mention that fact that the motion to extend 
the time to file petition for writ of certiorari was denied first, 
and then the petition filed for the writ was denied. 338 
U. S. 832. 


CONCLUSIONS 

For the reasons stated above, I recommend that 

(1) the motion of plaintiff to strike the Exhibit I, attached 
to the affidavit of Hull, be denied; 

(2) the objections of the defendants to the Requests for 
Admissions be overruled; 

(3) the motion of the defendants for Summary Judgment 
be denied; and 
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(4) the cross-motion of the plaintiff for Summary Judg¬ 
ment be denied. 

Respectfully submitted. 

John H. Sullivan, 

J. H. Sullivan, 

Commissioner of Veterans Cases. 


[Filed December 6, 1950] 

Defendants' objections to the report of the Commissioner, and 
motion to strike said report from the record 

Now come the defendants, by their attorneys, and (1) file 
their objections to the Report of the Commissioner of Veterans 
Cases filed in this matter, (2) move the court for an order strik¬ 
ing said report from the record. 

I 

defendants’ objections to the repost 

Defendants have not addressed themselves to particular por¬ 
tions or phases of the report of the Commissioner inasmuch as 
it appears that the report as a whole is subject to general objec¬ 
tion. Some of the grounds for objection may be set forth 
briefly as follows: 

1. The report, in substantial part, deals with a variety of 
subjects and topics, none of which would appear germane to the 
issues at hand. 

2. Long standing and fundamental principles of public law 
have been put to one side, and in their place, there has been sub¬ 
stituted what would appear to be a personal concept as to the 
appropriate disposition of the matters at hand. 

3. The Commissioner has undertaken a review of the ulti¬ 
mate factual determinations and findings of the agencies con¬ 
cerned, and has substituted his judgment and determination 
therein for that of the said agencies. It is well settled, how¬ 
ever, that in matters pertaining to the federal civil service, even 
the courts have no such power of review. This is based upon 
the established principle that such matters, pertaining to the 
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internal personnel administration of the executive departments, 
are beyond the purview of judicial scrutiny. (See defendants’ 
main memorandum, p. 5, for citation of authorities.) 

4. The Commissioner has undertaken to pass judgment upon 
the factual basis for plaintiff’s discharge, despite the fact that 
plaintiff ’s suit was expressly limited to questions of procedure, 
with no issue raised by plaintiff as to the validity of the factual 
determinations of the agencies involved. In short, the factual 
determinations of the agencies concerned were not a part of 
this case. 

5. Apart from the above, the Commissioner, in undertaking 
to pass judgment upon the factual determinations of the agen¬ 
cies concerned, exceeded the authority conferred upon him 
under the reference made pursuant to Rule 29 of the Local Civil 
Rules. 

Rule 29 reads in pertinent part: 

(c) Duties of Commissioner. He shall endeavor, by 
conference with the attorneys, to simplify the issues, 
settle the pleadings by any proper amendments, obtain 
admissions of facts and documents, limit the number of 
expert witnesses, and otherwise promote a final dis¬ 
position of the case. 

(d) Report of Commissioner. He shall report to the 
court the results of the reference, specifying any issues 
of fact to be tried, or if an issue of law is raised, giving 
his opinion and the authorities bearing thereon. 

Under the above quoted provision of the Rule, the Commis¬ 
sioner’s authority with respect to questions of fact arising in 
matters before him is limited to the specification of the issues 
of fact to be tried. He has no authority to pass judgment upon 
the facts, or to render an independent opinion in connection 
therewith. Accordingly, even if it were assumed that the 
factual determinations and findings of the agencies involved 
could be reopened for judicial scrutiny and redetermination, it 
is evident that the matter is one for the determination of the 
court, and not the Commissioner. Rule 29, the authority for 
reference of cases to the Commissioner, confers no such power 
upon him. 
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6. The report contains serious misstatements (and conclu¬ 
sions) of fact, upon which, apparently, considerable reliance 
has been placed. 

An example of some of these misstatements is the assertion 
on page 31 ofJhe report which reads as follows: 

The events preceding plaintiff’s discharge, related 
supra, lead me to the conclusion that he was discharged 
because the Public Printer, Giegengack, would not stand 
for any employee claim, even statutory, no matter how 
just or inconsequential. When the plaintiff pursued 
his remedy for relief into the Federal court, the rage 
of the Public Printer apparently started a course of ac¬ 
tion that included his placing plaintiff at a desk with 
no duties for ten months at the expense of the tax¬ 
payers. Then when charges were preferred against the 
plaintiff, there was revealed a “tempest in a teapot”, 
based on charges, many over two years old, and the rest 
about one year old each. I cannot see how any fair- 
minded executive could arrive at any other conclusions 
from the related facts herein than that the then Public 
Printer or his successor, was attempting to remove from 
the classified service an employee in contravention to 
the provisions of the Veterans Preference Act. 

Here is the Chief Executive of an important execu¬ 
tive agency blatantly attempting to rid himself of a 
preference employee. * * * 

There is no foundation in the record (or otherwise) for the 
assertion that Mr. Giegengack ever placed plaintiff, Campbell, 
at his desk “with no duties for ten months at the expense of 
the taxpayers.” Moreover, inasmuch as Mr. Giegengack re¬ 
tired from Federal service within approximately three weeks 
after the filing of plaintiff’s suit in federal court (Mr. Giegen- 
gack’s retirement occurred on March 15, 1948; plaintiff’s suit 
was filed on February 19,1948) it was a physical impossibility 
for Mr. Giegengack to have undertaken the course of action 
alleged. Accordingly, the charge of the Commissioner in this 
regard, apparently utilized throughout the report as the basis 
for accompanying remarks, comments and conclusions adverse 
to the Government, is without foundation in fact. 
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The last two sentences of the quoted statement are particu¬ 
larly objectionable, viz. that the then Public Printer or his 
successor, was attempting to remove from the classified service 
an employee in contravention of the provisions of the Veterans' 
Preference Act, and that he was “blatantly attempting to rid 
himself of a preference employee”. The apparent charge here 
made by the Commissioner is that the former and present Pub¬ 
lic Printers had entered into a conspiracy to violate the laws 
and statutes of the United States. 

Apart from the gravity of such an accusation against high 
and respected officials of the Federal Government, the patent 
error in the accusation is noted from the fact that plaintiff 
has admitted most of the charges preferred against him, and 
from the further fact that plaintiff was not discharged from 
service until approximately 1% years after Mr. Giegengack’s 
departure from the Government Printing Office, a most lengthy 
period of time for effectuation of a conspiracy of the type 
alleged, assuming the existence of such a conspiracy. 

It is noted further that the Commissioner refers to the 
charges against plaintiff as a “tempest in a teapot”. 1 An ex¬ 
amination of some of those charges, based upon admittedly 
prepared and signed documents of plaintiff, shows that plain¬ 
tiff falsely accused the highest officials of the Government 
Printing Office with a series of charges ranging from fraud, per¬ 
jury, and criminal conspiracy to “craven acts of unfounded, 
vague accusations and discriminations that have been meted 
out by the fertile imagination of the above-named officials. 
* * * There seemingly are no depths too deep for their 
unethical practices.” 

We hardly believe that such activity on the part of a federal 
employee can aptly be referred to as a “tempest in a teapot.” 2 

For these, and other reasons apparent upon reading of the 
report, it is defendants’ view that the entire report should be 

1 In a similar vein, the Commissioner further described the charges 
against plaintiff (p. 49 of the report) as follows: **• * * the sustaining 
of the 10 charges by the Chief Law Officer is definitely based, I believe, 
on such inconsequential evidence that the whole evidence is nothing but 
the aggrandizement of the insignificant.’' 

3 The Commissioner further characterized plaintiff’s activities 2nd last 
sentence of p. 48 of report) as the reaction of “a normal man, fighting for the 
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disregarded, treated as a nullity, and expunged from the 
record. 

ii 

ASIDE FROM THE ABOVE, THE REPORT SHOULD BE STRICKEN FROM 
THE RECORD FOR LACK OF JURISDICTION ON THE PART OF THE 
COMMISSIONER 

The reference of this case to the Commissioner of Veterans 
Cases, which was made subsequent to defendants’ motion for 
summary judgment, was made contrary to, and in violation of 
Rule 53 (b) of the Federal Rules of Civil Procedure, and in legal 
effect, was a nullity. Defendants have dealt with this point at 
length in previous memoranda now on file with the court, to 
which the court’s attention is directed.* 

Since the proceedings before the Commissioner were without 
jurisdiction or legal effect, the report of said Commissioner is 


preservation of his legal rights in a legal manner . . . under the actual 
circumstances attending his transfer.” 

We are unable to perceive that plaintiff's actions were taken “in a legal 
manner”, or by what law or rule of conduct such action on his part was 
Justified or proper, 

1 As stated in previous memoranda of defendants on this subject, the pur¬ 
pose of Rule 53 (b) limiting severely the reference of cases was to relieve 
litigants of the harassment, delays, dupUcation of effort and additional 
expense entailed in the reference of cases. The present reference would 
appear to be an example of the abuses inherent in the unnecessary reference 
of cases. Defendants’ original motion for summary judgment was scheduled 
for hearing on July 26,1950, and in the normal course of events, as applicable 
to these cases, would have been disposed of in short order. On motion of 
plaintiff, however, over objections of defendants, the matter was thereafter 
referred to the Commissioner of Veterans Cases. Since that time, to present 
date, no significant progress on the litigation has been made. (The matter 
has yet to be heard by the court.) While the delay oetween July and pres¬ 
ent date was not due entirely to the reference as such, since a portion of 
that time was consumed in litigating the validity of the reference, it is noted 
that the case was actually in the hands of the Commissioner from the middle 
of October to November 24, 1950, at which time the mentioned report was 
filed by the Commissioner, a report which in no manner can be deemed as 
facilitating the progress of the litigation, and which at best constitutes 
merely the added remarks and views of an additional party entering the 
controversy. In short, the reference to the Commissioner herein has re¬ 
sulted in delay, harassment, added expense and duplication of effort, with, 
as evidenced from the report of the Commissioner filed in the matter, no ad¬ 
vantage gained, or benefit derived. 
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likewise without legal effect, and accordingly, should be stricken 
from the record. 

conclusion 

For the reasons stated above, it is respectfully submitted that 
defendants’ motion to strike the report of the Commissioner 
from the record should be granted. 

E. Leo Backus, 

E. Leo Backus, 
Attorney, Department of Justice 

Of Counsel: 

Edward H. Hickey, 

Edward H. Hickey, 

Attorney, Department of Justice. 


[Hied December 8, 1950] 

ORDER 

Upon consideration of the Report of the Commissioner on 
Motions Pending, dated November 24, 1950, and argument 
of counsel, it is by the Court this 8th day of December, 1950: 

Ordered: (1) That the motion of plaintiff to strike the 
Exhibit I, attached to the affidavit of William C. Hull, be 
denied; 

(2) That the objections of the defendants to the requests 
for admissions be overruled; 

(3) and (4) That it appears to the Court that neither side 
has made out their motion for summary judgment and that the 
taking of testimony and passing upon the credibility of wit¬ 
nesses is apparent, and accordingly the defendants’ motion for 
summary judgment is hereby denied, and the cross-motion of 
the plaintiff for summary judgment is hereby denied 

(5) That the plaintiff be, and he hereby is allowed ten (10) 
days within which to amend his complaint, if so desired, and 
the defendants are ordered to answer the original or the 
amended complaint within twenty (20) days, and the case is 
to be set down for trial on its merits. 

James R. Kirkland, 

Judge. 
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[Filed January 4, 1951] 

ANSWER 

For answer to the complaint herein, defendants state: 

FIRST DEFENSE 

1. Defendants deny the allegations contained in paragraph 
one of the complaint. 

2. Defendants admit the allegations contained in parar- 
graph two of the complaint insofar as they relate to jurisdiction 
of the court over the person of defendants. 

3. Defendants admit the allegations contained in paragraph 
three of the complaint. 

4. Defendants admit the allegations contained in para¬ 
graph four of the complaint. 

5. Defendants admit the allegations contained in para¬ 
graph five of the complaint. 

6. The allegations contained in paragraph six of the com¬ 
plaint are conclusions of law, and require no answer, and in¬ 
sofar as an answer is required, defendants deny each and every 
allegation contained therein, and further aver that plaintiff has 
conceded in the proceedings undertaken thus far that at least 
seven of the ten counts against him were specific and in detail 
as provided by applicable law. 

7. The allegations contained in paragraph seven of the com¬ 
plaint are conclusions of law and irrevelant and immaterial 
to the issues herein, and accordingly, require no response; and 
insofar as an answer is required, defendants deny each and 
every allegation contained therein. 

S. The allegations contained in paragraph eight of the com¬ 
plaint are conclusions of law, and irrevelant and immaterial to 
the issues herein, and accordingly, require no response; and 
insofar as a response is required, defendants deny each and 
every allegation contained therein, and aver, by way of ampli¬ 
fication, that the decision of the United States Civil Service 
Commission, sustaining plaintiff’s discharge, was based, in es¬ 
sential part, upon plaintiff’s own admissions made in open 
hearings before the Commission, and self-incriminating docu- 
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mentary material admittedly prepared by him, and not, as 
plaintiff alleges, upon unsworn, hearsay, irrevelant, immaterial 
or ex parte evidence. 

9. The allegations contained in paragraph nine of the com¬ 
plaint are conclusions of law, and irrevelant and immaterial to 
the issues herein, and accordingly, require no response; and 
insofar as a response is required, defendants deny each and 
every allegation contained therein, and aver by way of ampli¬ 
fication, that the substantial evidence against plaintiff con¬ 
sisted of his own admissions to the charges in open hearings 
before the United States Civil Service Commission, and self- 
incriminating documents admittedly prepared (and circulated) 
by plaintiff, consisting of false, derogatory, libelous, scandalous 
and disrespectful letters, memoranda, circulars and other docu¬ 
mentary material, directed against the Government Printing 
Office, high officials of that office including the Public Printer, 
as well as officials of the Department of Justice. 

SECOND DEFENSE 

10. The procedure followed by the defendants, and federal 
agencies concerned in effectuating plaintiff’s dismissal from 
federal service was the procedure prescribed by and set forth 
in applicable statutes, and Civil Service Rules and Regulations 
issued pursuant thereto, and afforded plaintiff full opportunity 
to meet the charges against him, assert his defense, to have 
witnesses in his behalf, to be represented by counsel, and to 
file briefs. 

THIRD DEFENSE 

11. The Court lacks jurisdiction over this action in that 
the mandatory power of the Court does not extend to adminis¬ 
trative action involving judgment and discretion. 

FOURTH DEFENSE 

12. The Court lacks jurisdiction over this action in that the 
instant suit purporting to be one against the federal officers 
named in the complaint, is actually a suit against the United 
States, to which the United States has not consented. 
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FIFTH DEFENSE 

13. The complaint fails to state a claim upon which relief 
can be granted- 

E. Leo Backus, 

E. Leo Backus, 

Attorney, Department of Justice. 

Of Counsel: 

Edward H. Hickey, 

Edward H. Hickey, 

Attorney, Department of Justice. 

i 

— 

[Filed February 9, 1951] 

i 

I 

defendants’ answer to report of the commissioner of j 

VETERANS CASES FILED NOVEMBER 24, 1950 

Now comes the defendants, by their attorneys, and file their 
answer and response to the Report of the Commissioner of 
Veterans Cases, filed with the Court on November 24, 1950. 

In support thereof, the Court is respectfully referred to the 
affidavit of Philip L. Cole, the Deputy Public Printer, together 
with appendix, attached hereto, supplementing the original 
affidavit filed in this action by the Government Printing Office. 1 

Said report of the Commissioner contains various statements, 
remarks, comments and conclusions adverse to the Govern¬ 
ment, which are not supported or justified by the record in 
this action or the evidence adduced therein. The answer 
herein, and supporting affidavit, accordingly, is filed in the in¬ 
terest of factual accuracy. 

1 The case was referred to the Commission of Veterans Cases upon appli¬ 
cation of plaintiff, over objections of defendants, after the parties had 
filed cross-motions for summary judgment. The reference was made by 
order, dated July 31, 1900, per J. Kirkland, under the purported authority 
of Rule 29 of the Local Civil Rules. On defendant’s motion for rehearing, 
the reference was affirmed (order, dated October 6,1950, per J. Kirkland). 

Subsequent to the filing of the Commissioner’s report, defendants filed 
objections to said report, and a motion to strike the same from the record. 

This motion, together with other motions filed in the case by both parties, 
including the mentioned cross-motions for summary judgment, came up 
before J. Kirkland on December 8, 1960, and by order of the same date, 

(a) the cross-motions for summary judgment were denied, (b) the Com¬ 
missioner’s report confirmed. 




f 





136 


The situation briefly is as follows: 

Plaintiff, who was discharged from the Government Printing 
Office on grounds of misconduct, filed suit against the Public 
Printer and members of the United States Civil Service Com¬ 
mission seeking invalidation of said discharge, and reinstate¬ 
ment to his former position in said Agency, alleging that the 
procedure utilized to effect his dismissal failed to conform to 
applicable law and regulations. The claim, it may be noted, 
was expressly limited to questions of procedure, with no issue 
raised as to the truth or validity of the substantial charges 
against plaintiff. 2 

Thereafter, based upon the cause of action set forth in the 
complaint, defendants filed motion for summary judgment. 
One of the supporting papers to the motion was an affidavit, 
dated April 17, 1950, from the Government Printing Office 
(through its Director of Personnel), outlining the procedural 
steps undertaken in the Government Printing Office relative 
to plaintiff’s discharge therefrom. Said affidavit, by reason 
of the mentioned limited nature of plaintiff’s claim, made no 
attempt to deal with the lengthy subject pertaining to the 
merits of the charges against plaintiff. 

This situation was drastically changed, however, by the 
intervention of the Commissioner of Veterans Cases, and his 
mentioned report of November 24, 1950, filed with the Court 
pursuant to Rule 29 of the Local Civil Rules. 

In said report, the Commissioner, contrary to (a) established 
law, 3 (b) the limitations of the authority conferred upon him 

1 Plaintiff, in subsequent papers filed with the Court, stressed repeatedly 
that his claim was confined to points of procedure, and raised no issue as 
to the substantive charges preferred against him. 

*The Commissioner, in undertaking to review the merits of the charges 
against plaintiff, and ultimate factual determinations and findings of the 
Agencies concerned made in connection therewith, substituted his judg¬ 
ment, and determination for that of the said Agencies. It is well settled, 
however, that in matters pertaining to the Federal Civil Service, even the 
Courts have no such power of review. This is based upon the established 
principle that such matters, pertaining to the internal personnel adminis¬ 
tration of the executive departments, are beyond the purview of judicial 
review. (See defendant’s main memorandum, page 5, footnote 1, for cita¬ 
tion of authorities). 
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under the reference made pursuant to Rule 29, 4 (c) the issues 
raised by the complaint, 5 undertook to reopen the question con¬ 
cerning plaintiff’s discharge, and the factual basis therefor, 
and purporting to examine and review, as he saw it, the under¬ 
lying evidence, motives, intsnc, and circumstances relating to 
plaintiff’s discharge from service, and thereafter, to substitute 
for that of the responsible authorities his judgment, opinion 
and conclusion as to the “true” basis for the discharge, made 
serious and aggravated charges against Mr. John J. Deviny, the 
Public Printer, and his predecessor in office, Mr. A. E. Giegen- 
gack, to the effect that these men had entered into a conspiracy 
to violate the laws and statutes of the United States, and that 
they were “blatantly attempting to rid [themselves] of a pref¬ 
erence employee [plaintiff, Campbell] * * * in contra¬ 

vention of the Veterans Preference Act”. 6 


4 The Commissioner, in undertaking to pass judgment upon the merits of 
the charges, and the factual determinations of the Agencies concerned, made 
in connection therewith, exceeded the authority conferred upon him under 
the reference made pursuant to Rule 29 of the Local Civil Rules. Under said 
rule, the Commissioner’s authority with respect to questions of fact in 
matters arising before him is limited to the specifications of the issues of 
fact to be tried, with no power conferred upon him to make independent 
judgment or determination in connection therewith. 

* The Commissioner undertook to inquire into, and to pass judgment upon 
the merits of the charges against plaintiff, despite the fact that plaintiff’s 
suit was expressly limited to questions of procedure, with no issue raised 
by plaintiff as to the truth or validity of such charges. In short, the truth 
or validity of the substantive charges were not a part of this case. 

4 The language used by the Commissioner appears on page 31 of the report: 

“The events preceding plaintiffs discharge, related supra, lead me to the 
conclusion that he was discharged because the Public Printer, Giegengack, 
would not stand for any employee claim, even statutory, no matter how just 
or inconsequential. When the plaintiff pursued his remedy for relief into 
the Federal Court, the rage of the Public Printer apparently started a course 
of action that included his placing plaintiff at a desk with no duties for ten 
months at the expense of the taxpayers. Then when charges were preferred 
against the plaintiff, there was revealed a ‘tempest in a teapot’, based on 
charges, many over two years old, and the rest about one year old each. I 
cannot see how any fair-minded executive could arrive at any other con¬ 
clusion from the related facts herein than that the then Public Printer or 
his successor, was attempting to remove from the classified service, an em¬ 
ployee in contravention to the provisions of the Veterans Preference Act.” 

“Here is the Chief Executive of an important executive Agency, blatantly 
attempting to rid himself of a preference employee * * 



138 


The patent error in this unfounded and gratuitous attack 
upon these high and respected officials of the Federal Govern¬ 
ment was, and is, so demonstrable from the known facts, that 
this response by defendants, together with supporting affi- 
■davit, was deemed essential to preserve the integrity of the 
■record. For that reason, an amplification of the previous affi¬ 
davit of the Government Printing Office relating to plaintiff’s 
discharge, together with pertinent exhibits drawn from the 
files of the Government Printing Office, setting forth the com¬ 
plete factual record pertaining to plaintiff’s employment with 
the Government Printing Office, and his subsequent removal 
from office, is herewith presented for the Court’s inspection. 

Without attempting to review in detail the statements set 
forth in the attached affidavit and accompanying exhibits, 
which are self-explanatory, an examination of the same es¬ 
tablishes the error of any suggestion that plaintiff’s discharge in 
any manner was effectuated in bad faith, or was the result of 
any improper, illegal or unethical motive. Indeed, it estab¬ 
lishes a remarkable and unique degree of restraint and forbear¬ 
ance upon the part of an employer toward a recalcitrant 
employee. 

Moreover, the affidavit of the Deputy Public Printer, to¬ 
gether with the entire record in this case, demonstrates the 
calculated, deliberate and wilful campaign on the part of plain¬ 
tiff to discredit, libel, slander, defame, villify and scandalize the 
Government Printing Office and its officials. Not content with 
pursuing his claim in an orderly and legal manner and to 
permit the case to be determined by the authorized and re¬ 
sponsible tribunals, plaintiff has undertaken to propagandize 
his dispute with the Government Printing Office both within 
and without the Government. He has carried and propa¬ 
gandized his dispute among the employees of the Government 
Printing Office whom he has beseiged with circulars, documents 
and printed material, not to mention that undertaken by word 

The Commissioner apparently included the United States Civil Service 
Commission as a party to the mentioned conspiracy, as may be noted from 
the following language on page 34 of the report: 

“The Commission as the friend of the veteran. Just simply let him down in 
the case as part and parcel of the attempt to avoid the mandate of the 
Section 14 and the regulations thereunder.” 
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of mouth. Under the circumstances mentioned, the action 
of the Commissioner in referring to the charges against plain¬ 
tiff as a “tempest in a teapot” (see footnote 6 supra ), is beyond 
understanding. 

There are other portions and phases of the Commissioner’s 
report which are equally difficult of comprehension in light of 
the known record. These will be treated in the numbered 
paragraphs immediately below: 

1. On page 49 of the report, the Commissioner described the 
charges against plaintiff as follows: 

* * * the sustaining of the 10 charges by the Chief 
Law Officer [U. S. Civil Service Commission] is definitely 
based, I believe, on such inconsequential evidence that 
the whole evidence is nothing but the aggrandizement 
of the insignificant. 

An examination of some of those charges, based upon admit¬ 
tedly prepared and signed documents of plaintiff, shows that 
plaintiff falsely accused the highest officials of the Government 
Printing Office with a series of charges ranging from fraud, 
perjury and criminal conspiracy, to “craven acts of unfounded, 
vague accusations and discriminations that have been meted 
out by the fertile imagination of the above-named of¬ 
ficials * * *. There seemingly are no depths too deep 
for their unethical practices”. 

It is hardly to be believed that such activity on the part of 
a federal employee can aptly be referred to as “the aggrandize¬ 
ment of the insignificant”. 

2. On page 48 (2nd last sentence) of the Report, the Com¬ 
missioner characterized plaintiff’s activities as the reaction of 
“a normal man, fighting for the preservation of his legal rights 
in a legal manner * * * under the actual circumstances 
attending his transfer”. 

We are unable to perceive that plaintiff’s actions were taken 
“in a legal manner”, or by what law or rule of conduct such 
action on his part was justified or proper. 

3. On page 31 of the Report, the Commissioner stated as 
follows: 

When the plaintiff pursued his remedy for relief into 
the Federal Court, the rage of the Public Printer 
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[Giegengack] apparently started a course of action that 
included his placing plaintiff at a desk with no duties for 
ten months at the expense of the taxpayer. 

There is no foundation in the record (or otherwise) for the 
assertion that Mr. Giegengack ever placed plaintiff, Campbell, 
at his desk “with no duties for 10 months at the expense of the 
taxpayer”. Moreover, inasmuch as Mr. Giegengack retired 
from Federal service within approximately three weeks after 
the filing of plaintiff’s suit in federal court, (Mr. Giegengack’s 
retirement occurred on March 15, 1948; plaintiff’s suit was 
filed on February 19, 1948) it was a physical impossibility for 
Mr. Giegengack to have undertaken the course of action alleged. 
Accordingly, the charge of the Commissioner in this regard, 
apparently utilized throughout the report as the basis for ac¬ 
companying remarks, comments and conclusions adverse to 
the Government, is without foundation in fact. 

4. On page 34 of the Report, the Commissioner referred to 
officers of the Federal Government as a “little group of un¬ 
touchable and unapproachable Olympians , above and beyond 
the reach of average mortals”. 

It is noted that the Commissioner thereupon underscored the 
statement, apparently meaning by this, that it had applica¬ 
tion in this case, and for the pertinent parties to take note. 
The remark reflects on its face, in our view, a disregard of the 
incontrovertible facts set forth in the affidavits and pleadings 
which make up the record in this case. 

5. On page 22 of the Report, the Commissioner branded 
the regulations of the United States Civil Service Commission 
as ridiculous, and apparently imputed dishonesty on its part 
in promulgating the case. The language read as follows: 

It seems patently unreasonable that the Commission 
should honestly promulgate such a ridiculous regula¬ 
tion because (1) the Commission in these Veterans Pre¬ 
ference matters has been designated the “friend of the 
veteran” who shall not be another Brutus. 

It may be noted that the regulations of the Commission, re¬ 
ferred to, gave federal employees the broadest rights yet at¬ 
tained in the entire history of federal personnel management. 


141 


(The regulations are set out in text on the back pages of de¬ 
fendants main memorandum.) There is no need to restate 
the complete, impartial and conscientious hearing given the 
plaintiff by the Civil Service Commission in the instant case. 
The Court is respectfully referred to the affidavit of William C. 
Hull, Executive Assistant to the United States Civil Service 
Commission, filed in the case. 

6. On page 58 of the Report, the Commissioner, without 
solicitation, suggested that plaintiff amend his complaint, al¬ 
though plaintiff, theretofore had never evinced an interest in 
such an amendment, and thereafter, expressly declined to do 
so. The Commissioner, by this action, apparently sought to 
broaden the case so as to put at issue not only the procedural 
points raised by plaintiff, but also the substantive charges 
made against him. In short, the Commissioner wished to raise 
an issue as to the merits of the charges against the plaintiff. 

Apart from the propriety of the mentioned suggestion, said 
action by the Commissioner purported to overrule over 100 
years of established law, beginning with the case of Decatur v. 
Paulding, 39 U. S. (14 Pet.) 496, 515, decided in 1840, and 
continuing down to the recent case of Carter v. Forrestal et al., 
175 F. (2d) 364, cert, den., 338 U. S. 832, decided in 1949. This 
imposing line of authority has held, without deviation, that 
the courts are without jurisdiction, and may not intervene, in 
matters pertaining to the internal administration of the Execu¬ 
tive Branch of the Government, or to review the exercise of 
administrative discretion, or findings and determinations made 
in connection therewith. This principle has had perhaps its 
most frequent expression and application in cases, such as the 
one at bar, involving matters related to executive personnel 
administration and management. Thus, the courts will not 
review or retry merits of charges preferred against employees 
of the Executive Branch, or inquire into the factual basis for 
the administrative determinations and findings made in con¬ 
nection therewith, and this is the fixed and established rule. 
(See Defendant’s main memorandum, page 5, footnote 1, for 
citation of authorities.) 

It may be noted (page 27 of the Report) that the Commis¬ 
sioner purported to deal specifically with the above-mentioned 
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case of Carter v. Forrestal, (which as here arose under the 
Veterans Preference Act of 1944); he disposed of said case 
by declaring the Court of Appeals for the District of Columbia 
Circuit as having been in error in connection therewith- The 
Court of Appeals was not in error in said case, however, having 
applied therein the doctrine of law (above mentioned) re¬ 
lating to this type of claim established and existing for well 
over a century. 

7. On page 60 of the Report, the Commissioner spoke of the 
lack of intelligence of the administrative Agencies concerned 
herein in their handling of personnel business, and the “terrify¬ 
ing results” flowing therefrom. The language read: 

There, as in the case at bar, is added proof of the ter¬ 
rifying results flowing from spiteful or unintelligent 
handling of personnel business by administrative 
agencies. 

The “terrifying results” here referred to, apparently, was the 
discharge of plaintiff, Campbell, from federal service. The 
only comment which occurs to us is that the Commissioners 
concern as to terrifying results did not extend apparently to the 
terrifying results flowing from this plaintiff’s retention or con¬ 
tinuation in office. 

The somewhat summaiy dismissal by the Commissioner of 
any suggestion of intelligence on the part of the administrative 
agencies concerned in the conduct of personnel business re¬ 
quires no comment in light of the known record. 

8. On page 61 of the Report, the Commissioner speaks of a 
jury trial for plaintiff, although in the entire history of civil 
service cases, no suggestion of such procedure has ever been 
made, and despite the fact that the proceeding herein is equita¬ 
ble in nature, and, in addition, is essentially a suit against the 
sovereign. 

CONCLUSION 

On the basis of the foregoing, it is evident that the charges of 
conspiracy made by the Commissioner of Veterans Cases 
against the Public Printer, his predecessor in office, and the 
United States Civil Service Commission, were without founda- 


tion or justification. They are seen, moreover, to have been 
entirely gratuitous in that the Commissioner, in undertaking to 
inquire into, and review the merits of the charges against plain¬ 
tiff, and the ultimate factual determinations made in connec¬ 
tion therewith, acted (a) beyond the authority of his office, (b) 
contrary to established law, (c) beyond the issues presented in 
the complaint. 

As to the actual merits of the case, it is seen that the Commis¬ 
sioner’s view as to the “true” basis for plaintiff’s removal from 
office is considerably at variance with the findings, determina¬ 
tions and conclusions of the various Agencies of the Govern¬ 
ment dealing with the dispute. This includes the United States 
Civil Service Commission, the Government Printing Office and 
the United States District Court (see opinion of Judge F. Dick¬ 
inson Letts in connection with the previous and related suit 
between the same parties 81 F. Supp. 657,1949). In addition, 
the United States Court of Appeals (D. C.) took such a serious 
view of the sett-incriminating charges against plaintiff that it 
declined to hear his appeal from the District Court Judgment 
(this was in connection with the previous and related suit be¬ 
tween the same parties) on the ground of mootness. (At the 
Government’s suggestion, the Court held the appeal in abey¬ 
ance pending final adjudication of the instant suit.) 

Defendants submit that the action of the Commissioner of 
Veterans Cases is invalid, and exceeds his jurisdiction. In any 
case, assuming his jurisdiction, the Report of the Commissioner 
should be treated as a nullity in that it is completely without 
support on the basis of the affidavits, pleadings, and the entire 
record in this case. 7 

E. Leo Backus, 

E. Leo Backus, 

Attorney, Department of Justice. 


Of Counsel: 

Edward H. Hickey, 

Edward H. Hickey, 

Attorney, Department of Justice. 

T The lack of justification for the charge of the Commissioner that a con¬ 
spiracy existed to deprive plaintiff of his legitimate rights is further exem- 
960309—51 - 10 
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AFFIDAVIT OF PHILIP L. COLE, DEPUTY PUBLIC PRINTER, WITH 
APPENDICES, IN RESPONSE TO THE REPORT OF THE COMMIS¬ 
SIONER OF VETERANS' CASES, FILED NOVEMBER 24, 1950, AND 
SUPPLEMENTING THE ORIGINAL AFFIDAVIT SUBMITTED BY THE 
GOVERNMENT PRINTING OFFICE THROUGH ITS DIRECTOR OF 
PERSONNEL, DATED APRIL 17, 1950 

City of Washington, 

District of Columbia, ss: 

Philip L. Cole, being duly sworn, deposes and says: 

1. I am the Deputy Public Printer of the United States and 
make this affidavit in that capacity. 

2. I have read the report of the Commissioner of Veterans' 
Affairs in regard to the dismissal of Orton T. Campbell, Jr., 
from the Government Printing Office. I believe that errone¬ 
ous statements and implications made by the Commissioner 
should not be allowed to stand unchallenged. Since it appears 
that the Commissioner has gone beyond the issues presented by 
plaintiff's complaint and purports to examine circumstances 
which brought about Mr. Campbell’s dismissal, I would like 
to submit the following summary and background for the 
record in order to make clear for the court the position of the 
United States Government Printing Office and the reasons for 
the dismissal action. 

3. Records of the Government Printing Office show that Mr. 
Campbell was appointed on October 16, 1935, as an apprentice 
at $15.00 per week. He received various promotions and be¬ 
came an estimator on March 16, 1942, at $3,000 per annum 

plified by plaintiff's own statement, which is contained in his letter (p. 3) 
of May 12, 1949 to the Public Printer, in answer to the charges preferred 
against him by the Government Printing Office: 

I have been an employee of the Government Printing Office for 
nearly fourteen years, starting as an apprentice in 1935 and by suc¬ 
cessive promotions am now in one of the most preferred positions in 
the office requiring a high degree of technical knowledge and skilL 
Such position was obviously given me in official recognition of my 
continuous diligent effort, competency • • • 

On this basis, it can hardly be urged that a conspiracy dating back to 1946 
(the year the present dispute arose), was in continuous existence against 
plaintiff to deprive him of his legitimate rights. 
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which position he held until January 29,1943, when he entered 
the military service. 

4. On April 15, 1946, he returned from the military service 
and his title was changed from estimator to estimator and 
specification writer and his pay adjusted from $3,000 to $3,640 
per annum giving him the benefit of any and all ingraded pro¬ 
motions he would have received had he not been militarily 
absent. 

5. During Mr. Campbell’s absence, the Planning Division, 
where he had been employed, was reorganized. On July 11, 
1946, three months after his return, Mr. Campbell requested 
that he be placed in salary grade 10, step 2, contending that 
because of his military absence at the time of the reorganiza¬ 
tion he had not been advanced to the same extent as others 
in the Planning Division. 

6. On August 11, 1946, he was promoted from $4,149.60 to 
$4,275 per annum, the position being considered comparable 
to grade CAF-8, step 5, and his title was changed from esti¬ 
mator and specification writer to senior technical assistant. 

7. On January 21, 1947, Mr. Campbell addressed a memo¬ 
randum to the Director of Personnel asking adjustment of his 
salary to grade 11, step 1. Mr. Campbell was notified orally 
on February 13, 1947, that no adjustment was in order. On 
February 24, 1947, he sent a memorandum to the Director of 
Personnel requesting written confirmation. 

The then Public Printer, A. E. Giegengack, replied by letter 
dated February 28,1947, advising Mr. Campbell that as print¬ 
ing procurement was being drastically curtailed and reductions 
in force were being made, the creation of an additional grade-11 
position could not be justified. 

Mr. Campbell contended that he should have been restored 
to the position of principal technical assistant, a new job cre¬ 
ated during the reorganization which developed from the tre¬ 
mendous increase in volume of printing after Mr. Campbell 
went into military service, a position entailing important super¬ 
visory responsibilities, broad knowledge, experience, and versa¬ 
tility. Its duties were in no way comparable to the position 
held by the plaintiff prior to his entry into the service or to 
the duties and responsibilities the plaintiff had while occupying 
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such position; in essence the difference between the two jobs 
was the difference between an ordinary journeyman and a 
master or supervisor who necessarily possesses much greater 
capacity in all phases of the work. 

The position of principal technical assistant was filled by 
Louis W. Panneton, who was assigned to it on June 1, 1943. 
Mr. Panneton entered military service on November 16, 1943, 
and resumed the position upon his return on March 22, 1944. 
Mr. Panneton had been the supervisor of the sub-unit in which 
Mr. Campbell had worked prior to Mr. Campbell's entry into 
the military service. (See Organization Chart on p. 199 of 
the appendix.) It was determined that Mr. Panneton pos¬ 
sessed the necessary qualifications for the position. 

Even if there had been a vacancy in the position of principal 
technical assistant, Mr. Campbell did not, and does not, possess 
the qualifications for it due mainly to lack of experience, of 
maturity of judgment, of sense of responsibility, and of re¬ 
liability. His total journeyman experience prior to his entry 
into the service consisted of six months as a probations! com¬ 
positor at $1.20 an hour, and two and one-half months at 
$1.26 per hour. He was then detailed to the Planning Divi¬ 
sion for training and testing of his fitness for promotion to an 
estimator (full-pay level at CAE-7). During most of the 
time he claims to have been performing the highest grade of 
work in the Planning Division, he was actually on a test-of- 
fitness detail and in a training status at $1.26 an hour. He was 
in training at this figure for a period of eight months before 
his transfer on March 16, 1942, to the Planning Division as 
an estimator. He spent a total of ten months as an estimator, 
at which time he entered the military service. 

Due to his limited experience, as well as specific instances 
of lack of good judgment which proved embarrassing to the 
Office, Mr. Campbell could not have been entrusted to handle 
a supervisory position such as the one he sought or be permitted 
to represent the Government Printing Office in important out¬ 
side contacts. The latter function is an important one in con¬ 
nection with this position. 

Mr. Campbell had in the past acted in behalf of the Govern¬ 
ment Printing Office in dealings with outside contractors, as 
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have other non-supervisory personnel in Grade CAP-7. This 
was in a restricted sense, however, and under specific and limit¬ 
ing instructions. 

On the basis of the foregoing, it was found and determined 
that there had been no reallocation to a higher grade or salary 
of plaintiff’s position, and that the position of principal techni¬ 
cal assistant which plaintiff sought was not his former posi¬ 
tion, or substantially his former position; accordingly, it was 
found and determined that the position which Plaintiff held 
subsequent to his return from the military service was a res¬ 
toration to his former position, or to one of like seniority, 
status, and pay. His subsequent promotion and pay increases 
resulted in giving him a status substantially superior to any 
held by him prior to his entry into the service so that the 
Government Printing Office actually more than complied with 
the spirit and intent of the law. 

Mr. Campbell’s duties were non-supervisory before he en¬ 
tered the military service and upon his return continued to be 
those of the subordinate worker, and not of a supervisor, and 
were directly commensurate with the position that he was 
actually filling, viz, that of estimator-specification writer. 

Mr. Campbell was so incensed at the inability of the Office 
to grant his demands that he started a chain of deliberate acts 
of misconduct and tirades against his supervisor. Officials of 
the Government Printing Office attempted to pacify Mr. Camp¬ 
bell and did everything possible to persuade him to conduct 
himself in a satisfactory manner on his job while pursuing his 
various appeals. Mr. Campbell merely interpreted these ef¬ 
forts at tolerance as weakness and intensified his campaign of 
publicly abusing his supervisors, openly refusing to follow 
instructions, and spreading unrest and lowering morale of 
other employees. 

Mr. Campbell immediately began removing records and 
papers from the files of the Government Printing Office with¬ 
out authority and in direct violation of regulations. For ex¬ 
ample, without authorization, and in direct violation of regu¬ 
lations, Mr. Campbell removed official time reports and had 
photostats made for submission as his exhibit 9 to the Civil 
Service Commission. (See Appendix, p. 122.) 
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No action was taken by the Government Printing Office 
concerning this unauthorized removal of material from the 
files since Mr. Campbell’s appeal of his restoration was being 
investigated by the Civil Service Commission. The Govern¬ 
ment Printing Office was determined at all costs to allow Mr. 
Campbell to pursue his appeals since over 1,600 veterans had 
returned to the Government Printing Office, and Mr. Campbell 
was alone in being dissatisfied and filing an appeal of his resto¬ 
ration. Instead of respecting this feeling on the part of the 
Office, Mr. Campbell merely interpreted it as a license to 
present his case to employees of the Government Printing 
Office and outside organizations. Providing a twisted version 
of the facts to other employees and to outside organizations 
could have in no way advanced the adjudication of his appeal 
through the Civil Service Commission and can only be inter¬ 
preted as a deliberate and studied attempt to discredit the 
Government Printing Office to its own employees and to the 
public. 

On pages 31 and 48 of his report, the Commissioner on 
Veterans’ Cases alleges that for 10 months Mr. Campbell was 
placed at a desk with no duties assigned to him. The facts are 
that Mr. Campbell at all times had duties and responsibilities 
assigned to him that were appropriate to his position. Mr. 
Campbell not only had duties and responsibilities, but he openly 
refused to accept supervision in the discharge of his duties. 
On June 27, 1947, Mr. Campbell notified his supervisor, Mr. 
Harry Widmayer, that he (Mr. Campbell) was not going to 
write any more letters if they were to be rewritten by Mr. 
Widmayer. (See Appendix, p. 12.) Since this was open in¬ 
subordination and since Mr. Campbell’s appeal was pending at 
the Civil Service Commission, the matter was referred to the 
Planning Manager who attempted to avoid future recurrences 
without proceeding with disciplinary action against Mr. 
Campbell. (See Appendix, p. 14-15.) Mr. Campbell sub¬ 
mitted a notarized statement on June 27,1947, and assured that 
“a similar recurrence will never happen.” (See Appendix, p. 
18.) 

However, on August 21,1947, Mr. Campbell deliberately pre¬ 
pared in his own handwriting an insulting memorandum for 
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presentation to his supervisor, Mr. Widmayer, the following 
day. This memorandum (see Appendix, p. 22) read as fol¬ 
lows: 

Aug. 21, 8: 55 p. m. 
(in anticipation of Aug. 22) 

Your despicable attempt for entrapment and obvious 
discrimination was UNSUCCESSFUL , wasn’t it, Mr. 
Widmayer? 

Of course, I realize that you have probably been given 
specific instructions—you alone are your own judge when 
it comes to self-respect! 

I suggest that you “report back”—like you did yester¬ 
day (Aug. 21) after I went on leave. 

I suggest that you again—and more carefully this 
time—refer to various statements made in my notarized 
memo of June 27, 1947. Indiscriminate violations are 
still the “usual order of business” in Com’l Plan. 

(S) O. T. Campbell. 

This matter was referred to the Director of Commercial 
Planning, and again Mr. Campbell promised that he would 
cause no further trouble. However, Mr. Widmayer and his 
superior, the Director of Commercial Planning, filed a full re¬ 
port and a formal memorandum (see Appendix, pp. 23-32) 
recommending that Mr. Campbell’s assignment to the Division 
of Commercial Planning be terminated. Again higher officials 
after lengthy deliberation (see Appendix, pp. 33-87) took no 
action in an effort not to interfere in any way with Mr. Camp¬ 
bell’s appeal to the Civil Service Commission. It was felt that 
Mr. Campbell’s discharge for cause at this time would have 
prejudiced his appeal. 

On February 3,1948, Mr. Campbell addressed a letter to the 
Comptroller of the Government Printing Office (see Appendix 
pp. 89-91) explaining why he was in and about the Government 
Printing Office when he was claiming sick leave pay and was 
supposedly incapacitated. In this letter, Mr. Campbell ac¬ 
cused the Director of Personnel and the Director of Commercial 
Planning of procrastinations, perjury, unethics, and threats. 
Since neither of these officials had up to that time ever made any 
sworn statements concerning Mr. Campbell (see Appendix, pp. 
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185-187; 189-191), it was obvious that his charge of perjury 
was false. Also there was no evidence of foundation for any 
of the other charges. Since these accusations were typical of 
oral statements being widely made by Mr. Campbell within and 
outside the Government Printing Office, Mr. Campbell was 
called upon to supply proof of these serious charges. (See Ap¬ 
pendix, pp. 92, 95.) Mr. Campbell made dilatory replies (see 
Appendix, pp. 93-94,96) but again no removal action was insti¬ 
tuted since he was still prosecuting his appeal concerning his 
restoration. 

On January 26, 1948, because of work requirements, it was 
necessary to detail Mr. Campbell along with other employees 
from the Division of Commercial Planning to the Division of 
Plant Planning. Since this was a temporary assignment to 
perform similar work, there was, of course, no change in Mr. 
Campbell’s status in any way. A number of other employees 
had already been detailed (see Appendix, p. 181). Instead of 
accepting this assignment in an orderly manner, as did the other 
employees, Mr. Campbell flew into a rage which completely 
upset the decorum of the Division. Records (see Appendix, pp. 
178-180) show that Mr. Campbell conducted himself in a 
manner which hardly fits the description on page 48 of the 
Report of the Commissioner of Veterans Cases under the head¬ 
ing Personal Conduct, “ * * * I believe he reacted as a 
normal man, fighting for the preservation of his legal rights in 
a legal manner, would have done under the actual circumstances 
attending his transfer.” The Director of Commercial Planning 
stated that Mr. Campbell returned to his desk kicking a waste¬ 
basket over, kicking his chair, slamming his telephone on the 
desk, and jerking his desk drawers open vigorously. Records 
(see Appendix, p. 180) show that a fellow employee, Mrs. Alice 
J. Moore, who witnessed the incident stated that it was the most 
outstanding display of temper that she has ever witnessed in 
a place of business. Mr. William Freeman, a fellow employee 
also temporarily detailed to the Division of Plant Planning, 
stated that Mr. Campbell approached him and tried to persuade 
him to join Mr. Campbell in an official protest on the ground 
that they held priority in the right to remain in the Division of 
Commercial Planning, and that all other personnel should be 
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detailed out of the Division before themselves, and that their 
detail had been an act of discrimination. (See Appendix, p. 
180.) 

Mr. Campbell was thus not content merely to prosecute his 
own appeal, but felt impelled to incite other employees. On 
August 19 and 20,1948, employees of the Government Printing 
Office began to receive form letters through the mails soliciting 
contributions. Although the letter carried the name, “Na¬ 
tional Veterans’ Council” (see Appendix, pp. 99-100), it is 
significant that the return envelopes enclosed with the letters 
for contributions were addressed directly to Mr. Campbell. 
These letters (see Appendix, p. 98) charge that the Justice De¬ 
partment attorney representing the Government Printing 
Office acknowledged in District Court on August 2, 1948, that 
certain officials of the Government Printing Office in illegally 
denying “Tex” Campbell his statutory and equitable rights to 
his old job had resorted to corrupt and fraudulent actions. Of 
course, the Justice Department attorney representing the Gov¬ 
ernment Printing Office had made no such statement. Great 
damage was done to the morale of Government Printing Office 
employees by the dissemination of this form letter stating that 
the Justice Department attorney acknowledged in open court 
the corruptness of Government Printing Office officials. How¬ 
ever, officials of the Government Printing Office again made 
the decision to take no action in an effort not to prejudice Mr. 
Campbell’s appeal of his case. 

Mr. Campbell was in the process of carrying an appeal to 
some level of the Civil Service Commission or to some court 
from the period of March 10, 1947, until the date of his dis¬ 
charge on June 3, 1949. Thus, for more than a period of two 
years, it was impossible for the Government Printing Office 
to take any disciplinary action without prejudicing some stage 
of Mr. Campbell’s appeal. 

Plaintiff has charged that the dismissal of Mr. Campbell was 
timed to prejudice his appeal of his restoration which was 
pending before the Court of Appeals for the District of Colum¬ 
bia. Actually his dismissal finally came about because officials 
of the Government Printing Office realized that patience and 
forbearance in an effort not to prejudice Mr. Campbell’s various 
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appeals had reached the point that serious consequences were 
resulting which threatened the efficient operation of the Gov¬ 
ernment Printing Office. 

On April 12,1949, Mr. Campbell without authority began to 
distribute in the Government Printing Office during regular 
working hours copies of his brief filed with the U. S. Court of 
Appeals, which contained marginal notes in his own handwrit¬ 
ing, branding Public Printer John J. Deviny as a perjurer and 
otherwise casting reflection upon the management of the Office. 
The distribution of this brief with the marginal notes in Mr. 
Campbell’s handwriting could have in no way advanced his 
case before the U. S. Court of Appeals, and can only be con¬ 
strued as having been maliciously designed for the effect which 
it had of causing disruption in the operation of the Government 
Printing Office. On the cover of the brief Mr. Campbell wrote 
“read and pass on” and “distribute freely to anyone desiring to 
read—but after everyone has seen this—please return as 
above—as each copy cost $4 in printing alone.” The brief was 
also marked to be returned to Mr. Campbell at his place of work 
in the Government Printing Office or to his Post Office box. 
These briefs were distributed by Mr. Campbell personally in 
the Government Printing Office in direct violation of long es¬ 
tablished and publicized rules of the Office. 

This action climaxed a record of misconduct extending for 
more than two years, and clearly showed that further post¬ 
ponement of corrective action was impossible. Accordingly 
formal charges were preferred against Mr. Campbell. (See 
pp. 4-6.) Placing the charges was in accordance with regular 
procedure. A board of four officials of the Government Print¬ 
ing Office was appointed to examine the charges against Mr. 
Campbell, the evidence upon which the charges were based, 
Mr. Campbell’s answer to the charges, and to make a recom¬ 
mendation to Public Printer John J. Deviny as to final action 
to be taken. This board unanimously agreed that the charges 
were sustained and unanimously recommended that the pro¬ 
posed separation of Mr. Orton T. Campbell, Jr., for the good 
of the service, be approved. In its report this board stated: 
“The Board is convinced that no amount of further forbearance 
and patience will result in a satisfactory adjustment of Mr. 
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Campbell. There is a point beyond which patience and for¬ 
bearance becomes negligence of duty to the public service, and 
the Board believes that this point has been passed.” 

Mr. Campbell’s discharge was reviewed in accordance with 
law by various levels of the Civil Service Commission, including 
a review by the three Commissioners. Each review resulted in 
a unanimous finding that Mr. Campbell had been fairly treated 
and all of his rights had been safeguarded. 

The Commissioner of Veterans Cases, on page 31 of his re¬ 
port, has concluded that Mr. Campbell “was discharged be¬ 
cause the Public Printer, Giegengack, would not stand for any 
employee claim, even statutory, no matter how just or in¬ 
consequential.” Actually former Public Printer A. E. Giegen¬ 
gack had left the Government service 16 months before 
Mr. Campbell’s discharge and had absolutely nothing to do 
with the decision finally to discharge Mr. Campbell. During 
Mr. Giegengack’s administration he took great care to see 
that Mr. Campbell was properly treated and his rights safe¬ 
guarded. (See Appendix, pp. 143-156.) 

The Commissioner has also referred to the charges against 
Mr. Campbell as a “tempest in a tea pot.” Mr. Campbell’s 
actions were indeed tempestuous and their effect upon the 
orderly administration of the Government Printing Office was 
of great consequence. I am at a loss to understand how the 
Commissioner could arrive at the “tempest in a tea pot” 
conclusion. 

Also on pages 31 and 32 of his report, the Commissioner has 
alleged that the Public Printer was “blatantly attempting to 
rid himself of a preference employee” and had to bring undue 
influence to bear to obtain the assistance of subordinate of¬ 
ficials. There is absolutely no basis for this allegation, 
Mr. Campbell has never so charged, and in fact records of the 
Government Printing Office show that Mr. Campbell’s super¬ 
visors on a number of occasions recommended the discharge 
of Mr. Campbell only to have these recommendations held in 
abeyance by the Public Printer in an effort not to prejudice 
the various stages of Mr. Campbell’s appeals. 

The exhibits furnished herewith are a small part of the ma¬ 
terial taken from the records in this case showing a pattern 
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of behavior which deteriorated to the point that it was im¬ 
possible to maintain discipline while Mr. Campbell remained 
on the rolls. The complete record will show that Mr. Campbell 
should have been separated on many other occasions only 
to have the Office try again and again to salvage the employee. 
In all my experience as a Government employee and adminis¬ 
trator, I have not seen a case where such forbearance was 
exercised with an employee who created as much disturbance 
or so justly deserved to be separated. 

The specific charges, numbered one to ten, against Mr. Camp¬ 
bell, his reply thereto, and a portion of the material support¬ 
ing each charge is included in the Appendix on the following 
pages: Charge one, pages 1-10; charge two, pages 11-87; 
charge three, pages 88-90; charge four, pages 97-120; charge 
five, pages 121-122; charge six, pages 123-130; charge seven, 
pages 137-183; charge eight, pages 184-187; charge nine, pages 
188-191; charge ten, pages 192-198. 

Philip L. Cole. 

Subscribed and sworn to before me, a Notary Public in and 
for the District of Columbia, this 30 day of January 1951. 

My commission expires Apr. 30,1955. 

[seal] Ernest C. Mellor, 

Notary Public. 

[Appellants’ Note: It was not considered necessary to print 
the voluminous appendix attached to defendants’ answer to 
the report of the Commissioner. The appendix, however, is 
part of the original record on file with the Court.] 


[Filed March 5,1951] 

REQUEST FOR ADMISSIONS UNDER RULE 36 

Defendants request plaintiff, Orton T. Campbell, within 
ten (10) days after service of this request to make the follow¬ 
ing admissions pursuant to Rule 36 of the Federal Rules of 
Civil procedure. The admissions are for the purpose of this 
action only and subject to objections of admissibility which 
may be duly interposed. 

That each of the following statements is true: 

1. That the statements contained in the affidavit, dated 
April 17, 1950, of S. Preston Hipsley, Director of Personnel, 
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Government Printing Office, now on file with the Court, are 
true and correct. 

2. That the Exhibits designated A, B and C attached to the 
said affidavit of S. Preston Hispley are what they purport to 
be, and are true and correct copies of official records now on 
file in the Government Printing Office. 

3. That the statements contained in the affidavit, dated 
April 28, 1950, of William C. Hull, the Executive Assistant to 
the United States Civil Service Commissioners, now on file j 
with the Court, are true and correct. 

4. That the Exhibits designated 1, 2, 3, attached to the _ j 
said affidavit of William C. Hull, are what they purport to 
be, and are true and correct copies of official records now on 
file in the United States Civil Service Commission. 

i 

5. That the purported transcript of the testimony taken at 
hearings conducted August 16, 18, 1949, before the United 
States Civil Service Commission “In the Matter of the Appeal 

of Orton T. Campbell, Jr.,” copy of which has been furnished j 
to the plaintiff, is a true and correct representation of the j 
proceedings taking place at said hearings. 

6. That the documents contained in the Appendix to the ! 
affidavit, dated January 30,1951, of Philip L. Cole, the Deputy 
Public Printer, filed in support of “Defendants' Answer to j 
Report of the Commissioner of Veterans Cases Filed Novem¬ 
ber 24,1950,” now on file with the Court, are what they purport | 
to be, and are true and correct copies of official records now on j 
file in the Government Printing Office. 

E. Leo Backus, 

E. Leo Backus, j 

Attorney, Department of Justice. 

Of Counsel: j 

Edward H. Hickey, 

Edward H. Hickey, 

_ 7 | 

Attorney, Department of Justice . 

" 

[Filed March 15, 1951] 

plaintiff's reply to request for admission of facts AND OF I 

GENUINENESS OF DOCUMENTS AND OBJECTIONS TO REQUEST I 

FOR ADMISSION NUMBER SIX 

j 

Plaintiff makes reply to defendants Requests for Admissions j 
under Rule 36 served on plaintiff’s counsel March 5, 1951 by 


i 
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admitting the statements in paragraphs numbered one (1) 
through five (5) as contained in said Requests for Admissions. 

Plaintiff objects to the request for admission contained in 
paragraph 6 of Defendants’ Requests for Admission which 
reads as follows: 

That the documents contained in the Appendix to 
the affidavit, dated January 30, 1951, of Philip L. Cole, 
the Deputy Public Printer, filed in support of “Defend¬ 
ants’ Answer to Report of the Commissioner of Vet¬ 
erans Cases Filed November 24, 1950,” now on file with 
the Court, are what they purport to be, and are true and 
correct copies of official records now on file in the Gov¬ 
ernment Printing Office. 

Objection is made to answering the above-quoted Defend¬ 
ants’ Request for Admission No. 6 for the reasons that such 
request (1) is irrelevant and (2) otherwise improper. 

The issues in this case are whether the procedural rights 
granted plaintiff under the Veterans Preference Act and regu¬ 
lations promulgated pursuant thereto were accorded him. 
This Requested Admission sheds no light upon these issues, and 
is not germane thereto. 

The documents described in defendants’ Request as quoted 
above consist of approximately 300 pages of miscellaneous 
written material which is irrelevant to the issues here involved 
and only tend to improperly enlarge, confuse and cloud the 
issues presented in this cause. 

Warren E. Miller, 

Warren E. Miller, 
Attorney for Plaintiff. 


[Filed March 31, 1951] 

Motion for summary judgment 

Plaintiff moves the Court for a summary judgment in the 
above entitled case and for reason therefor respectfully shows, 
to the Court as follows: 
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1. That the record in this case, including the pleadings and 
admissions of defendants made pursuant to Rule 36, Federal 
Rules of Civil Procedure, shows that there is no genuine issue 
as to any material fact. 

2. That plaintiff is entitled to a judgment as a matter of law. 
If summary judgment is not rendered in plaintiff's favor 

upon the whole case and a trial is necessary, plaintiff moves 
the Court, at the hearing on this motion, to examine the plead¬ 
ings and evidence before it and interrogate counsel, and ascer¬ 
tain what material facts are actually and in good faith con¬ 
troverted, and thereupon make an order specifying the ma¬ 
terial facts that appear without substantial controversy and 
direct such further proceedings in the action as are just. 

Warren E. Miller, 

Warren E. Miller, 

91017th Street NW., Washington, D. C., 

Attorney for Plaintiff . 

[Filed May 2, 1951] 

Plaintiffs reply to defendants’ memorandum on the question 

of specificity 

# * * * * 

Exhibit A (To Plaintiff's Reply) 

United States Government Printing Office, 

Washington, D. C., May 1,191$. 

Commanding General, 

Third Corps Area 
Baltimore, Maryland 

Dear Sm: Mr. Orton T. Campbell has been employed in the 
Planning Division of this Office for the past 3 years. His duties 
on this work have required a clear, quick-acting mind, above 
average intelligence, and a pleasing and cooperative personal¬ 
ity. He has also been required, due to unexpected demands, 
to work exceptionally long hours. In all of these duties, I have 
found Mr. Campbell thoroughly capable. 
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It is my understanding that he is making application for 
enlistment as a flying cadet. I do not hesitate to recommend 
your serious examination of his qualifications. His perform¬ 
ance has been outstanding in this Division, and I would ex¬ 
pect him to be equally diligent and competent in the duties 
for which he is making application. 

Very truly yours, 

R. A. Ritter, 

Supt. of Planning. 


Exhibit B (To Plaintiff’s Reply) 


United States Government Printing Office, 

Washington , D. C., May 8, 1948. 
Office of the Public Printer 


Commanding General, 
Third Corps Area, 
Baltimore, Md. 


Sir: I am advised that Orton T. Campbell, Jr., 1152 4th 
Street NE., Washington, D. C., is making application for ap¬ 
pointment as Aviation Cadet. 

Mr. Campbell entered this Office on October 16,1935, as an 
apprentice. He completed his apprenticeship in the required 
time with high grades in each department and to the entire 
satisfaction of his instructors. After serving for approximately 
one and one-half years as a compositor, he was promoted to the 
Planning Division where he is now carried as an estimator. 
This position requires a high degree of skill, industry and 
loyalty to the Office. 

We have found Mr. Campbell to be an intelligent, indus¬ 
trious, interested employee. It gives me pleasure to recom¬ 
mend him to you for consideration as I believe him to be a 
loyal American citizen who will live up to the high traditions 
of the service to which he is applying. 

Very truly yours, 


A. E. Giegengack, 

Public Printer. 
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Exhibit C (To Plaintiff’s Reply) 


United States Govebnment Printing Office, 

Washington, D. C., December 12, 1945. 


Office of the Public Printer 
To Whom It May Concern: 

This is to certify that Orton T. Campbell, prior to his entry 
into the military service, worked at the Government Printing 
Office for 6 years. During most of this time he was under my 
immediate supervision, and I can readily testify to his having 
achieved here an outstanding record of performance both in 
the production and planning units. 

Mr. Campbell was assigned to the Planning Division at the 
outbreak of the War. He worked there until he was called into 
the military service, demonstrating a high degree of adapt¬ 
ability to a new phase of the work, so much so that he was 
selected to be one of the few who represented the Office in the 
field in connection with the purchase of printing from private 
firms. 


He is earnest, conscientious, and gets along well with his 
supervisors and co-workers. I have found him ready at all 
times to serve beyond his regular tour of duty. 

I can and do recommend Mr. Campbell for any position in 
the printing industry he may consider himself qualified to 
accept. 


Morris H. Reaves, 
Superintendent of Composition. 


[Filed May 8, 1951] 

ORDER SUBSTITUTING PARTY DEFENDANT 

Upon consideration of motion of plaintiff to substitute Rob¬ 
ert Ramspeck, Chairman, United States Civil Service Com¬ 
mission as a party defendant in the place and stead of Harry 
B. Mitchell, his predecessor in office, and it appearing to the 
Court that Robert Ramspeck took office as a commissioner of 

960509—SI-11 
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the United States Civil Service Commission on March 16,1951, 
and there is substantial need for the continuance and mainte¬ 
nance of this suit, it is by the Court, this 8th day of April, 
1951, 

Ordered, that Robert Ramspeck, Chairman, United States 
Civil Service Commission be, and he hereby is, joined as a 
party defendant in the place and stead of Harry B. Mitchell, 
his predecessor in office. 

T. Alan Goldsborough, 

Judge. 


TRIAL EVIDENCE IN THE DISTRICT COURT PROCEEDINGS 

Plaintiffs Exhibit No. 1 

United States Coin! of Appeals for the District of Columbia 

Circuit 

Washington 1, D. C., April 25, 1951. 

Joseph W. Stewart, clerk. 

I hereby certify that the following is a true excerpt of the 
minutes of the court on Thursday, June 9,1949, in No. 10,147, 
Campbell v. Deviny, Public Printer, et al., 

* * * * * 

Before Edgebton, Wilbur K. Miller, JJ, Alexander 
Holtzoff, District Judge sitting by designation 

* * * * • 

Argument commenced by Mr. E. Leo Backus for appellees on 
“Suggestion of Further Developments” concluded by Mr. War¬ 
ren E. Miller for appellant. The Court announced that pro¬ 
ceedings in this case would be stayed pending further order of 
this Court, and that it would entertain a motion at any time 
when there are new developments in the case. 

***** 

In testimony whereof, I, Joseph W. Stewart, Clerk of said 
Court, have hereunto set my hand and affixed the seal of said 
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Court, at the City of Washington, this 25th day of April, A. D. 
1951. 

[seal] Joseph W. Stewart, 

Clerk of the United States Court of Appeals 

for the District of Columbia Circuit. 

By 

William G. Secrist, 

Deputy Clerk. 

Plaintiffs Exhibit No. 2 

United States Civil Service Commission, 

Washington 225, D. C., February 14, 1950. 

Claude L. Dawson, 

Attorney at Law, 

917 Fifteenth Street NW., Washington, D. C. 

Dear Mr. Dawson: 

Careful consideration has been given to your letter of 
November 4, 1949, to Mr. Bruce Stubblefield regarding the 
Commission’s interpretation and enforcement of the Veterans 
Preference Act of 1944. 

The first point in your letter is that the Commission has had 
“some bad legal advice” in interpreting Section 18 of the Vet¬ 
erans Preference Act as meaning that the saving clause is de¬ 
signed only to preserve the rights of peace time veterans who 
were in the service on June 27,1944, or who were on registers 
of eligibles on that date. 

I call your attention to the opinion of the Attorney General 
of the United States, Report in 40 Opinions, Attorney General 
425. In that opinion the Attorney General reviewed the legis¬ 
lative history of Section 18 and concluded that the saving clause 
was designed to preserve the rights of peace time veterans “who 
are already in Government employment, or whose names are 
carried on civil service registers on the date of enactment” of 
the veterans preference law. 

You also know, of course, that the same position was taken 
by the Supreme Court of the United States in the case of Cohen 
v. Mitchell, 333 U. S.411. 



162 


The next point you make has to do with the Act of 1912 re¬ 
garding reductions in force. It is your position that the Act of 
1912 is still current law and that the rights of veterans should 
be determined in the light of the law. In this connection you 
have referred to the case of Hilton v. Sullivan. As you know, 
the Commission, with the strong support of the Department of 
Justice, has taken the position that the applicable provision of 
the Act of 1912 has been superseded by Section 12 of the Vet¬ 
erans Preference Act. This question is involved in several 
suits now pending in various courts. May I refer you to the 
opinion of Judge Galston in the United States District Court, 
Eastern District of New Work, Civil Action No. 9296, William 
A. Fisher, et al. v. F. E. Haeberle, et al. In that case the court 
agreed with the views of the Commission that the applicable 
provision in the Act of 1912 was superseded by the Veterans 
Preference Act. In this connection the court quoted the House 
Report, No. 1289, which expressly declared that the intention 
was to have the Act of 1944 supersede the Act of 1912, as well 
as earlier statutes, as to veterans preference. Judge Galston 
made this ruling in face of the decision of the Supreme Court of 
the United States in Hilton v. Sullivan. The Commission and 
the Department of Justice have at all times taken the position 
that the Hilton case affirmed the validity of the Commission’s 
Retention Preference Regulations and did not affect the holding 
of the Commission and the Department of Justice that the pro¬ 
vision in the Act of 1912 was superseded by the Veterans Pref¬ 
erence Act. 

You also refer to the Commission’s decision with respect to 
the demotion of supervisory personnel in Naval establishments 
that Section 14 of the Veterans Preference Act is applicable to 
those demotions. Your position is that these demotions were 
in reality reductions in force. This particular question is to 
be decided by the courts and you may be sure that if the courts 
should hold that reduction in force provisions are applicable 
to these demotions the Commission will promptly put the 
court’s decision into effect. 

Finally, your complaint concerning the type of hearings 
held in the Commission under Section 14 of the Veterans 
Preference Act. You say that these hearings are “in most 
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instances a travesty on justice,” and you suggest that the Com¬ 
mission ask power of subpoena in Section 14 cases. In this 
connection you mention the case of Charles Blackmon. 

We are sure that on second thought you will realize that 
there is no basis for your statement that the Commission’s 
hearings in Section 14 cases are “a travesty on justice.” Taking 
for illustration the Blackmon case to which you refer, you 
know that you had a hearing in the Office of the Chief Law 
Officer which lasted eight days. You subsequently had a hear¬ 
ing in the same case before the Board of Appeals and Review 
which lasted nine days, and I understand that you are still 
to have further proceedings before the Board. 

Surely you cannot say that you did not have the fullest op¬ 
portunity to represent Mr. Blackmon and to submit complete 
representations and introduce the testimony of witnesses and 
cross examine the witnesses presented by the Civil Aeronautics 
Administration. 

In Section 14 appeals the Commission has been scrupulous in 
giving the veteran the fullest opportunity to present his side 
of the case full knowledge of the information in the appeals 
record. We believe that the subpoena power is not adaptable 
for proceedings such as those under Section 14. The subpoena 
power would simply mean that proceedings under Section 14 
would become, in effect, drawn out and costly court proceedings 
without any benefit to the veteran. Furthermore, most of the 
witnesses in Section 14 proceedings are civil service employees 
and the Commission is in a position to require the testimony 
of such civil service employees. Whenever a veteran’s repre¬ 
sentative in a Section 14 case requests that any civil service 
employee be a witness at the hearing such witness is required 
to come to the hearing and testify. 

For these reasons the Commission does not believe that it 
should ask Congress to give it the power of subpoena in 
Section 14 cases. 

Sincerely yours, 

Harry B. Mitchell, 

Harry B. Mitchell, 

Chairman, 
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Defendant's Exhibit No. 8 

[Appellants’ note: The following are excerpts from 
the transcript of proceedings before Civil Service 
Commission.] 

In the matter of the appeal of Orton T. Campbell, Jr., under 
Section 14 of the Veterans’ Preference Act of 1944, as 
amended, and the hearing on Tuesday, August 16, 1949 and 
Thursday, August 18, 1949, before Karl Ruediger, Appeals 
Examiner, and Joseph C. Welch, Legal Counsel, Office of the 
Chief Law Officer, representing the United States Civil 
Service Commission. 

Appeal of a removal from the position of Planner, $5450 per 
annum, U. S. Government Printing Office, Washington, D. C., 
effective June 3, 1949. 

Present: Orton T. Campbell, Jr., appellant; David S. Alls- 
house. Attorney at Law and designated representative of the 
appellant; and Ernest C. Mellor, Assistant Chief Clerk, U. S. 
Government Printing Office. 

It is hereby agreed between the appellant, Mr. Campbell, 
and his designated representative, Mr. Allshouse, and the repre¬ 
sentative of the Government Printing Office, Mr. Mellor, that 
the representations outlined hereinafter constitute the full and 
complete relevant contentions, facts and questions in issue in 
connection with the appeal as developed during the within 
hearing. All testimony hereinafter is given in substance unless 
quoted. 

An introductory statement was read by Mr. Ruediger, and 
Messrs. Mellor and Campbell were duly sworn. 

Mr. Mellor stipulated in behalf of the Government Printing 
Office that at the time of the removal of Mr. Campbell, he was 
a preference eligible employee within the meaning of Sec¬ 
tion 14 of the Veterans’ Preference Act of 1944, as amended, 
and as such, entitled to the benefits of the Section, including 

the right of appeal to the Commission. 

***** 

Mr. Allshouse. I propose to proceed as follows in regard to 
this hearing. I will first make certain objections based upon 
the matters that are already in record. These will be legal 
objections. Secondly I will present additional evidence in the 
form of the testimony of the appellant and supplement the 
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record in that regard. Also I will have the testimony of one 
witness, Mr. Jacobi. Then, if necessary, I will present such 
rebuttal testimony as the case needs. 

My first objection is based upon the matters in the record and 
is directed to the conformance of the letter of charges with the 
requirements of the Veteran’s Preference Act. That Act re¬ 
quires that the appellant be advised of any and all reasons for 
his removal, specifically and in detail. Furthermore, the Act 
provides that those reasons will be given to the appellant prior 
to the discharge action and it is not sufficient that the detail be 
made up in subsequent action and investigation. The Act 
reads, in this regard, “and the person whose discharge, sus¬ 
pension for more than thirty days, furlough without pay, or 
reduction in rank or compensation is sought shall have at least 
thirty days advance written notice (except where there is 
reasonable cause to believe the employee to be guilty of a crime 
for which a sentence of imprisonment can be imposed), stating 
any and all reasons, specifically and in detail, for any such pro¬ 
posed action.” As the Act itself reads, the preference eligible 
is to receive the advance notice specifically and in detail in 
regard to a “proposed” action, it is not enough that he later find 
out the reasons. It is also not enough that the appellant have 
knowledge of the charges himself. The law specifically re¬ 
quires that the agency give him these reasons for the action 
specifically and in detail. 

* * * * * 

We hold that charge number four is sufficient to comply with 
the Act. 

Charge number five is sufficient in so far as it specifically 
refers to Exhibit 9. I will read this fifth charge: “Removing 
and photostating without authority or causing to be removed 
and photostated without authority for personal use official 
paper of the Government Printing Office (for example Exhibit 
9 submitted in your appeal to the Civil Service Commission for 
use at a hearing on or about July 16, 1947.)” The charge, on 
the face of it, establishes that the use made by Mr. Campbell 
of the paper referred to as Exhibit 9 was not a personal use but 

an official use. It appears that this charge defeats itself. 

* * # * * 
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We think that charges eight, nine and ten are proceduraUy 

sufficient. 

* 

• * * * * 

Mr. Allshouse. We will go now to Mr, Jacobi. Mr. Jacobi, 
will you give us your full name? 

Mr. Jacobi. Herbert J. Jacobi. 

Mr. Mellor. Are you connected with the American Legion? 

Mr. Jacobi. Yes. 

Mr. Allshouse. Will you tell us what offices you have held 
with the Legion? 

Mr. Jacobi. I am past Departmental Commander of the Dis¬ 
trict of Columbia Department of the American Legion hav¬ 
ing held other Departmental offices and positions prior to that 
position. In addition, I have been the Chairman of the Na¬ 
tional Veterans Preference Committee and I am presently 
serving as the Vice Chairman of that Committee. Also, I 
am serving as the Veterans Preference Officer of the District 
of Columbia Department of the Legion. 

Mr. Allshouse. Mr. Jacobi, I want to direct your attention 
to August of 1947, did the American Legion discuss veteran 
matters with officials of the Government Printing Office at 
that time? 

Mr. Jacobi. Yes. During 1947 I was the Chairman of the 
National Veterans Preference Committee of the Legion and in 
my capacity as Chairman it was brought to my attention from 
reliable sources the fact that there were instances of apparent 
discrimination against veteran employees in the Government 
Printing Office. Particularly, we had the matter of Mr. Camp¬ 
bell in mind. Personally I had never known Mr. Campbell 
prior to my contact with him in the American Legion and 
prior to his report to as that there was, in his instance, a 
case in which he, as a veteran, appeared to have been discrim¬ 
inated against in connection with his employment in the Gov¬ 
ernment Printing Office. Mr. Campbell’s case, added to the 
other instances of discrimination that were brought to us from 
other sources justified a letter being written to Mr. Giegengack, 
the Public Printer, requesting that he grant the American 
Legion officials an interview to discuss veterans’ problems and 
related matter that had been brought to our attention. An 
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appointment was made with Mr. Giegengack and together 
with Mr. Ralph Lavers, the Director of Employment of the 
American Legion, National Headquarters, and his assistant, 
Mr. Robert Dinger, I visited the office of Mr. Giegengack. 

Mr. Allshouse. During your discussion with the Public 
Printer, did he indicate any particular feeling in regard to the 
appellant? 

Mr. Jacobi. Very much so. 

Mr. Allshouse. What was that? 

Mr. Jacobi. Mr. Giegengack was rather enraged at the time 
in regard to Mr. Campbell. He told us that he had been quite 
friendly with Mr. Campbell prior to the latter’s entry into the 
military service and that he had corresponded with him while 
he was in the military service. Mr. Giegengack gave me the 
impression that prior to Mr. Campbell’s military service he 
had considered him to be a satisfactory employee; however, 
when he returned from military service he became dissatisfied 
with his employment status. 

It seems that Mr. Campbell was dissatisfied with the situa¬ 
tion because other employees who were lower in grade posi¬ 
tions than he was when he left to enter the military service 
were now, after his return from military duty, higher than him. 
Mr. Campbell felt that he should have had the right to be 
promoted likewise. He felt that his military service should not 
have served as a bar to his promotion. In this regard I, to¬ 
gether with the other officials of the American Legion, agreed 
with Mr. Campbell on the theory that if he was willing to 
sacrifice himself in the military service while others remained 
and were deferred, then he should have the right to the pro¬ 
motions that he would have been entitled to had he remained 
in the Government Printing Office employment. Moreover, 
in his case we felt that he should have been given a job com¬ 
parable to that which he would have received had he remained 
in the Government Printing Office instead of entering on 
military duty. 

Mr. Giegengack did not agree cm* disagree with us in this con¬ 
nection but he seemed rabid in his general opposition to Mr. 
Campbell. In fact, he said that he would fire Mr. Campbell 
and see that he never got another job with any reputable or 




union printer. Possibly Mr. Giegengack’s antipathy may have 
been enhanced when we called to his attention the fact that 
we had reliable information concerning a meeting of certain 
top men in his office at which a question was asked on how a 
veteran employee could be removed, and a lengthy outline was 
given on the procedure to remove a veteran. One of the 
methods mentioned in this was the lowering of the veteran’s 
efficiency rating. Mr. Giegengack seemed to get the opinion 
or the impression that the information furnished us was fur¬ 
nished us by someone who should not have given it but he could 
not and did not deny that these statements had been made at 
that particular meeting. 

Mr. Giegengack went even further and stated that he had 
had the telephone tapped and was listening in on conversations 
between Mr. Campbell and another employee of the Govern¬ 
ment Printing Office. I do not know what telephone he re¬ 
ferred to, whether it was within the Government Printing 
Office or the telephone at Mr. Campbell’s home. 

Mr. Allshouse. Did you learn of any other indications that 
the appellant was regarded as a sort of a “special person” over 
there in the Government Printing Office. I refer to the other 
employees’ lack of ease in being with him. 

Mr. Jacobi. Yes. We were interested as an organization in 
the case of Mr. Campbell. This interest was created by our 
general interest in veterans’ problems. We tried to learn about 
Mr. Campbell’s case from other Government Printing Office 
employees, particularly those in the Government Printing 
Office, American Legion Post. More than one of the Post 
members has advised me personnally that he was in full sym¬ 
pathy with Mr. Campbell, but under the circumstances, he 
could not support him in his contentions because he was fear¬ 
ful of his job. One such American Legion member has found 
it necessary to discuss these matters relating to the Campbell 
case with me by telephone after regular working hours because 
he stated that if certain people saw him talking to me openly, 
they would assume that he was in favor of Mr. Campbell and 
he would be jeopardized or liable so to be. I have also heard 
that many of the employees of the Government Printing Office 
will not even sit at the same luncheon table with Mr. Camp- 
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bell for fear of being reported and penalized by the officials 
of the Office. 

Mr. Allshouse. In your interview with Mr. Giegengack, 
did he give you the impression that he regarded Mr. Camp¬ 
bell’s case as an important one? 

Mr. Jacobi. Yes, a very important one. 

Mr. Allshouse. How did he indicate his personal regard 
of the case. 

Mr. Jacobi. He raved and pounded his fist on the desk and 
cursed heavily. 

Mr. Allshouse. Did you see any other evidence of how im¬ 
portant the case was regarded? Did they show you any record 
like this? [Mr. Allshouse pointed to the bound record in the 
possession of Mr. Mellor.] 

Mr. Jacobi. No, nothing like that was shown to me. 

Mr. Allshouse. Later on, after the charges were preferred 
against Mr. Campbell, did you in your capacity as a representa¬ 
tive of the American Legion carry on any further discussion in 
regard to Mr. Campbell’s case with officials of the Government 
Printing Office? 

Mr. Jacobi. Yes, a few months ago as a result of a resolution 
presented to the District of Columbia Department of the 
American Legion, Executive Committee, by the Government 
Printing Office American Legion Post, wherein it was requested 
that the Department go on record as recommending that the 
National Judge Advocate of the American Legion file a brief 
amicus curiae in the Court of Appeals of the District of Col¬ 
umbia in connection with Mr. Campbell’s case against the 
Public Printer. 

The motion was made and carried to urge the National Judge 
Advocate to take such step. A few days after that I received 
a telephone call from an employee of the Government Print¬ 
ing Office who was a member of the American Legion Post. 
His name is Massie Blankenship. Mr. Blankenship said that 
Mr. Herrell would like to discuss the matter with me and did 
not know if the American Legion wanted to be a party to this 
civil action. I told Mr. Blankenship that I would arrange with 
Mr. Herrell and, subsequently, arrangements were made to 
visit him and Mr. Dinger and I went there. I don’t remember 
the exact date but it was some time in May or June of 1949. 
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At that time Mr. Herrell started to discuss the merits of Mr. 
Campbell’s case and I emphasized the fact that I was not con¬ 
cerned with the merits of the case but, on behalf of the Ameri¬ 
can Legion, I was only concerned with one issue, the right 
of a veteran employee of a Government Agency to take his 
case to court when he felt that he had a valid and legitimate 
claim. I told Mr. Herrell that was the only issue on which the 
American Legion had been called upon to file the brief amicus 
curiae. Notwithstanding this, Mr. Herrell tried to discuss 
Mr. Campbell’s case in detail, but on our insistence he limited 
the discussion to this one issue. At that time I understood 
that Mr. Campbell had been given his final separation notice. 
With that in mind I was trying to make a point with Mr. 
Herrell that the American Legion would like to have the issue 
argued in court without any additional encumbrances. Inas¬ 
much as the notice of separation of Mr. Campbell was for a 
date which possibly and no doubt would precede by a few days 
the date of the hearing before the United States Court of 
Appeals, I urged on Mr. Herrell that he grant Mr. Campbell 
a week additional employment so that we would not be con¬ 
fronted in court with an argument that the issue was moot by 
the nonemployment of the veteran concerned in the case. Mr. 
Herrell finally got the point and seemed to be sympathetic. 
As I stated, it was my objective to point out to him that we 
in the American Legion had no interest in Mr. Campbell’s 
appeal as such, but that we were vitally interested in the issue 
as it would affect thousands of veterans. Mr. Harrell told 
me that he would seriously consider that point and thought 
that it could be arranged, and while he made no definite agree¬ 
ment with me, he did distinctively give me the impression 
that he would follow that course and postpone the separation 
date for Mr. Campbell. It so happened that I heard nothing 
further from him, and as a matter of fact, he did not grant 
that slight extension although it would only have required 
about five days additional time since the Court of Appeals 
hearing took place only five days after Mr. Campbell’s separa¬ 
tion notice. As a result of Mr. HerrelTs failure to keep good 
faith with the American legion, the Attorney for the Govern¬ 
ment in Mr. Campbell’s case raised the issue of his noneiu- 
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ployment and the case has been held in abeyance subject to 
recall on the calendar for dismissal or reinstatement of argu¬ 
ment. As a matter of fact, the American Legion, through its 
National Judge Advocate at Indianapolis, prepared and there 
was filed in the Court of Appeals a brief amicus curiae on Mr. 
Campbell’s case. My name is on that brief as the local 
attorney. 

• ■ * * *• • 
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during his absence were reallocated in a reorganization to 
Grade 11. 

6. Upon leaving the Military Service Plaintiff 
timely application for restoration to a position of like 
seniority, stains and pay as held by him when he entered the 
Military Service, considering the reorganization the Plan¬ 
ning Division and reallocation of Plaintiff’s position while 
serving in the Military Service as mentioned in Paragraph 
5 snpra and as required by a regulation published March 25, 
1946 in the Federal Personnel Manual, which provides, * 

“Effect of reallocation during Veterans’ absence._If 

the position held formerly by a returning veteran has 
been reallocated to a higher level without substantial 
change in duties and responsibilities, the veteran is 
entitled to all benefits of the reallocation.” 

7. Although the requirements noted above are mandatory 
and are not subject to the discretion of any public official, 
including all Defendants herein Defendant #1 refused to 
act on Plaintiff’s request that Defendant #1 restore Plain¬ 
tiff to a position of like seniority, status, and pay upon his 
return to the Government Printing Office, to the higher level 
after reallocation as set forth in the preceding paragraph, 
but on the contrary restored him to a position only of the 
grade of the position held by him prior to the reorganization 

and reallocation during his military furlough as set 
3 forth in paragraph 5 supra, and, contrary to law and 
the above quoted regulation neglected to perform his 
purely administrative duty as aforesaid. 

8. Effective June 1,1943, a reorganization of the Planning 
Division and its three sections became effective as a result 

' of which the position, job titles, job descriptions and salaries 
of all employees then on duty were reallocated directly 
commensurate with the physical duties which they, including 
Plaintiff, had performed for sometime prior to said re¬ 
organization. However, due to Plaintiff’s absence from 
the Office at t hat t ime because of Ins being In the Military 
Service, Plaintiff was entirely omitted from consideration 
in such reallocation, andT upon plaintiff’s return to work 
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on M arch.10.1947. to the Civil Service Commission for an 
investigation and review of the matter and the failure of 
Defendant #1 to act upon plaintiff’s application for proper 
restoration to his reallocated position. Immediately there ¬ 
after D efendant #1 was officia lly nf tba Civil Serv¬ 

ice Commission’s interest in the case and thereupon on 
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ment Printing Office on plaintiff’s case as Defendant #1 
had been p reviously advised as noted above, sent Plaintiff 
, a‘lra-da<S^ etter bearing the date of February 28, 1947, 
(which date wA ubcj for& the official advisement of the Civil j 
Service C ntnTniwju on^interest) which letter among other; 
things, referred to Plaintiff’s request of January 21, 1947, j 
mentioned above, and stated it “is so unjustifiable that it is ‘ 
not worthy of serious consideration.” Defendant #1 failed 
and neglec ted to consider Plaintiff ’s claim that his duties 
had been reallocated during his absence in the Military 
Service, although under the applicable regulations Plaintiff 
was entitled to all the benefits of such reallocations. The 
failure of Defendant #1 to give consideration to Plaintiff’s 
that his position had been reallocated was arbitrary 
and capricious and Defendant #1 arbitrarily and capri¬ 
ciously evaded acting upon Plaintiff’s claim in respect to 
the reallocation of his work during his absence in the Mili¬ 
tary Service, and attempted to excuse and justify his non- 
oompliance with the plain meaning of regulation published 
March 25,1946, in the Federal Personnel Manual and quoted 
verbatim in Paragraph 6 hereof by pretending that JPlain- 
tiff w»,s s eeking a promotion to Gradelf rather than recog- 
niri^^^Srtam 'tESt he was seeking a restoration 
to his position field^fcefore entering the Military Service, 
which position had been advanced in the reorganization 
which occurredTduring Ptointiff’s absence in Service from 
Grade 7, as it existed when Plaintiff entered the Military 
Service, to Grade 11. Plaintiff has never received the benefit 
of this reallocation or a proper restoration as required 
by law. The title an d gra de to which Plaintiff was restored 
upon his return from Military Service was the bejpn- 
5 nxng and lowest title and grade*which the reorganiza- 
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meat, Or fe ih» Alternative to Dismiss Plaintiff's Com¬ 
plaint togetlttr with copies of the affidavits of John J. 
Deviny an&Wiiliam C. Hull attached hereto as well as a 
memorandum of points and authorities in support of said 
motion toWarren E. Miller and David S. Allshouse, Barr 
Building, 9lSj7th Street, N. W., Washington, D. C., 
Attorneys forfiaintiff by inclosing same in a Government 
franked envelope, and depositing in the United States mail 
this 23rd day of August 1948. 

E. Lao Backus, 
Attorney, Department of Justice. 

16 Filed Aug. 28» 1948 

Affidavit in Support of Defendants* Motion for Summary 

Judgment 

City or Washestotok, 

District of Columbia, ss: 1 


/"John J. Deviny^eing duly sworn, deposes and says: 

Liam thePnbllc Printer of the United States and make 
this affidavit in that capacity. 

2. As the Public Pointer, I am responsible for personnel 
activities of the Government Printing Office. Policies and 
procedures governing civilian employment in the Govern¬ 
ment Printing Office are promulgated at my direction. 

3. The Government Printing Office, as other Federal 
agencies, was confronted with the task of restoring to their 
former employment, its many employees who left the Fed¬ 
eral service to enter the armed forces during the recent 
war. 

4. During that war, a total of 2,452 employees of the Gov¬ 
ernment Printing Office left its service, were placed upon 
military furlough, because they entered the armed forces. 

^ 5. The policy of the Government Printing Office has been 

/ to carry out the letter and spirit of the statutes and regula- 
• tions which accord veterans preference. This policy re- 
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quires that (1) the rights_nndL£mileges accorded veterans 
by law be extended ^grudgingly ^and 
tion; (2) within the limitation or law, and within the dictates 
of good management, eveiy practical consideration should 
be given to preference eligibles whenever an administrative 
action of a discretionary nature is to be taken; (3) 
17 Reasonable requests of veterans be granted ^ adm in i «. 

tiatively feasible; (4) all heads of activities assume 
responsibility for assuring that the administrative actions 
of their subordinates are not taken in ignorance of the rights 
of veterans; and (5) personal nonagreement with the law 
or policy under no circumstances be permitted to influence 
official or administrative action. 

6. To&isur$)that preference eligibles would be given due 
and propeTrecognition and to effectuate compliance with 
applicable statutes and regulations, the Government Print¬ 
ing Office established— 

(a) The position of Veteran’s Coordinator in Au¬ 
gust, 1945, when the first servicemen began returning to 
duty here. The object was to insure a central and defi¬ 
nite authority mid source'of assistance for veterans, 
with personalised service to each of them upon return 
to duty; to provide aid to veterans in channeling their 
problems through the ptoper line and staff derisions of 
the Office; and to render assistance in ma tter s calling 
for contact with the Veterans* Administration or other 
Federal agencies. The Veterans* Coordinator- also 
advises each veteran, in a general way, of Marietta and 
privileges under the GI bill of rights, tells Mm how sash 
rights and privileges may be obtained, and offers am 
si stance in making any necessary contacts with other 
Federal agencies. The Veterans* Coordinator is avft fl- 
able on a full-time basis, and veterans are cgScouragefc 
to consult him whenever they wish assutance of the 
kind he is equipped to provide: 

(b) A ^Boa ripto evaluate any related experience 
gained byTOployee while in armed service. The Board 
consists of the Division head, the Veterans* Coordi¬ 
nator, and the Assistant Director of Personnel. 
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The restoration and 

_ _ ! ormer employment under 

tbeSstoctiv* Service Act of 1940 and the protection and 
rt W ri t y of tin right* of preference eligible* unde r the. 
Veteran* Preference Act of l»44 have proceeded in a CsatuT 
inner and with a ^nmimum o?\d ifficalty, a* evi- 
by the reetozation of 

18 8. The situation of Mr. Campbell, the plaintiff in 

thi* action, ha* come to my personal attention. I 
have reviewed the facts and rireometanoes regarding his 
employment and the issues raised by bis complaint 

9. The records of the Government Printing Office dis¬ 
close that Mr. Campbell was appointed on October 16, 
1935, as an apprentice in the Government Printing Office 
at $15 per week. After serving his apprenticeship and 1 
year and 5 months as a journeyman, he was promoted, on 
March 16,1942, from Compositor at $1.26 an hour to Esti¬ 
mator at $3,000 per year (the position being considered com¬ 
parable to grade CAP-7, fifth step), which position he held 
until January 29, 1943, when he was granted a military 
furlough. 

/ 10. Effective April 15, 1946, he returned from military 
/ furlough, and was restored to duty as an Estimator aid 
; Specification Writer; his pay was adjusted from $3,000 to 
A $3,640 per annum (the position being considered compar- 
Nsble to grade CAF-7, seventh step), giving him the benefit of 
any in-grade promotions he would have received had he not 
been absent because of military service. The position of 
Estimator and Specification Writer was created pursuant to 
a reorganization apd absorbed plaintiff’s old position of 
- Estimator, pins additional duties. * 

11. Effective. July 1, 1946, his pay was adjusted from 
$3,640 to $4,149.60 per annum as a result of the Public 
Printer’s Administrative Order-No. 41, dated July 1,1946, 
increasing basic rates of compensation for certain em¬ 
ployees in the Government Printing Office by 14 percent 

12. On August 11,1946, he was promoted from $4,149.60 
to $4^75 per annum (the position being considered com- 
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parable to grade CAF-8, fifth step), and title changed from 
Estimator and Specification Writer to Senior Technical 
Assistant 

13. On August 24, 1947, his salary was increased from 
$4^275 to $4,400 (the position being considered comparable 
to grade CAP-8,- sixth step) under Government Printing 
Office salary regulations which allowed an annual increase of 
$125.40 to employees at this salary level. 

19 14. On January 25, 1948, his salary was adjusted 

and his designation changed from Senior Technical , 
Assistant at $4,400 to Planner at $4,900 per annum (a single / 
rate position without CAP equivalent), which position he j 
now holds. / 

15. During Mr. Campbell’s absence, pursuant to Adminis¬ 
trative Order 14, dated April 16, 1943, the Planning Di¬ 
vision, where he had been employed, was reorganized. The 
reorganization took effect June 1,1943. The present claim 
supposedly arises from this reorganization. Mr. Campbell 
contends that pursuant to the reorganization the position 
held by him in the' Planning Division at the time he entered • 
the military service, viz, Estimator at $3,000 per annum, 
(the position being considered comparable to grade CAP-7, 
fifth step) had been reallocated to a higher level without 
substantial change in duties and responsibility bat with a 
higher per-unnmn salary and grade and its title changed 
to that of Principal Technical Assistant (Grade CAP-11 
at $3,800 per annum); that accordingly, under Civil Serv¬ 
ice Regulations (Federal Personnel Manuel R6-16) p*0» v 
viding that where “the position held formerly by a return- ' 
ing veteran has been reallocated to a higher level without 
substantial change in duties and responsibilties, the veteran 
is entitled to all benefits of the reallocation,” he should 
have been placed in the higher category. 

16. Following plaintiff’s claim that he was entitled to the 
higher position, and his demands that he be placed therein, 

I made a comprehensive study of the situation taking into 
consideration: 

(a) The position held by plaintiff prior to his entry 
into the service and its duties and responsibilities. 
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22 5. To assist in, or investigate, the operations and 

functions of sections in the Division of Commercial 
Planning as directed by superiors. v 

6. To act as general troubleshooter in any capacity 
within the jurisdiction of the Division of Commercial 

, Planning. 

7. To act as Assistant to the Director in the absence 
of either the Director or Assistant Director. 


21. The duties and responsibilities of this position are in 
no way comparable to the position held by plaintiff prior to 
his entry into the military service, or to the duties and re¬ 
sponsibilities that plaintiff had while occupying such posi¬ 
tion. In no sense of the word, is it considered to be the same 
position, or substantially the same position, with merely a 
change in title and salary, nor are the duties identical. 

This position entails important supervisory responsi¬ 
bility, broad knowledge, experience, versatility; in essence, 
the difference between the two positions is the difference 
between an ordinary journeyman in a trade and a master 
or supervisor who of necessity must possess much greater 
capacity in all phases of the work. 

The position when created was filled by Mr. Louis W. 
Panneton who, it was determined, possessed the neoessary 
qualifications for the position. 


22. Mr. Campbell, on the other hand, did not possess the 
qualifications for the position, and to this day, is not 
deemed to be qualified for this post. Specifical ly, Mr. 
Campbell is lacking in experience, ma turity oXjudgment, 
senseT c>r l^^fiohslbilityj aiuT rel iabili ty. His total experi- \' 
ehce prior toimTentryintoWe service consisted of 6 months \ 
as a Compositor at $1.20 an hour, and 2% months at $1-26 
per hour. He was then detailed to the Planning Division 
for training and testing of his fitness for promotion to an 
Estimator (full-pay level of CAP-7.) During most of the 
time he claims to have been performing the highest grade of 
work in the Planning Division, he was actually in a training 
status at $1.26 per hour. He was in training at this fisrure , 
for a period of 8 months before he was transferred on / 
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^ 1942, Wf&ft Ptanfag Division as an Estimator. 
'Plaintiff spent a total of 10 xoonOM as an Estimator before 
be entered the military service. On the basi* of this limited 
experience, .as veil as specific instances of lack of 
23 good judgment and discretion, which personal in¬ 
adequacies proved embarrassing to this OSes, Mr. 
Campbell could not be considered for the supervisory posi- 
\fcion in question. 

/ 23. Under no cmmmstances could Mr. Campbell be en¬ 
trusted with the responsibilities of a supervisory position 
such as the one he seeks, or be permitted to represent the 
Government Printing Office in important outside contacts. 
The latter function is an important on© in connection with 
stMs position. 

This is not to say that Mr. Campbell has not acted in be¬ 
half of the Government Printing Office in dealings with 
outside contractors. This he has done in the same manner 
as other personnel at the pay level of CAF-7, a task which 
is expected and required of such personnel. However, this 
has been in a limited and restricted sense, and under spe¬ 
cific and limiting instmetions. 

24. On the basis of the foregoing, it was found and deter - 

d nined that thereJ sad-heea no Rea llocation of plaintiff * a posi¬ 
tion to a higher grade or and tliat the position of 

Principal Technical Assistant which plaintiff seeks is not 
his former position, or substantially his former position. 
Accordingly, it also was found and determined that the posi¬ 
tion which plaintiff held subsequent to his return from the 
military service was a restoration to his former position, or 
one of like seniority, status, and pay. His subsequent pro¬ 
motions have resulted in giving him a position substantially 
superior to any position held by him prior to his entry into 
the service, so that the Government Printing Office has 
actually more than complied with the spirit and intent of the 
Selective Service Act. 

25. Mr. Campbell has asserted that following his return 
from the military service, he was actually performing the 
duties and responsibilities of the position of Principal Tech¬ 
nical Assistant but was not given the commensurate grade 
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aad pay of thst ponHsm. • Xbssf'-is so basis for this 

turn. His duties sad iwgcadbmki were those of the ^ 

ordinate worker, and sot those, of. a ■ supervisor, and 

directly commensurate with the position that he was actually ' ^ ' % 

filling, vis^ that of Eetsmator-Spedficatson Writer. * % 

2& On March 10, 1947, Mr. Campbell submitted to th®\ : 
Veterans' Service Section of the United States Civil \ . - 
24 Service Commission a written appeal from the action \ 
of the Government Printing Office denying his request \ 
for elevation in rank. The Veterans' Service Section deter- \ 
mined that there had been no reallocation of plaintiff's posi- \ 
tion to a higher level, and so advised plaintiff on June 6, \ 

1947. ' \ 

27. On June 9,1947, Mr. Campbell filed a formal letter of 
appeal with the United States Civil Service Commission, 
and requested a hearing in the matter. He was granted a 
hearing before the Board of Appeals and Be view of the 
United States Civil Service Commission. The' hearing was 
held on July 16, 1947, and the Board, by unanimous vote, *•. 

found that plaintiff's claim was not justified- f 1 

/ » 

28. On October 22, 1947, plaintiff requested a personal / , 
hearing before the United States Civil Service Commission, / 
which was granted. The three United States Civil Service \ 
Commissioners, Harry B. Mitchell, Frances Perkins, and- 
Arthur S. Flemming, heard the case on November 19,1947* 

and found, by unanimous vote, that there was no basis fqa* 
plaintiff's claims. / 

29. Mr. Campbell's attitude since his return from the 

military service has been most obstructive. He has been \ ! 

outspoken in his condemnation and criticism of his sup©- /• 
riors, including some of the highest officials of the Govern- : ; 
ment Printing Office. He has made attack upon their 
honesty and integrity, actually accusing them of perjury j/ 
and collusion. He has been insubordinate and contemptn- \ 
ous of his immediate superiors. Such conduct would be / 
grounds for dismissal for the good of the service. Numerous j 
letters and memoranda, written by plaintiff, exemplifying j 
the conduct described herein can be produced should the 1 
Court so desire. < 
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Defendant's Exhibit No. 7 

Washington, D. C., January 26,1948, 

S. Preston Hipsley, 

Director of Personnel. 

U. S. Government Printing Office, 

Washington, D. C. 

Dear Sm: In accordance with instructions you verbally is¬ 
sued me today, I hereby formally and strongly protest my 
detail from Commercial Planning Division to Plant Planning 
Division as a violation of my veteran’s retention preference 
rights in Commercial Planning Division, inasmuch as non¬ 
veterans of lesser retention preference have been retained in 
Commercial Planning Division. 

The Director of Commercial Planning notified me that my 
reassignment would begin at 9:00 A. M. of this date and the 
officially stated reason was that there toas insufficient work in 
Commercial Planning Division for my continued services 
therein, necessitating my detail to the Plant Planning Division. 

My reassignment can by no stretch of the imagination be 
termed “for the good of the service” inasmuch as my value 
to the Office is far greater by my performance of duties in 
Commercial Planning Division in which I have had years of 
experience in highly technical and specialized work (and in 
which division nonveterans are retained over veterans); rather 
than in a new division performing duties of a lesser responsible 
category. 

My reassignment is obviously being effected in order to 
retain non-veteran employees over a veteran employee in a 
division officially admitted to have insufficient work for reten¬ 
tion of all employees in the said division. 

For your convenience I quote definitions from Title V, 
U.S.C.: 

“Reassignment” means a change without promotion 
or demotion from one position to another position in 
the same line of work while serving continuously with 
the same Agency. 
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■“Transfer” means a change of position within the same 
Agency from one organizational unit to another. 

Actions necessary in connection with employees dis¬ 
placed as a result of transfers or reassignment shall be 
determined on the basis of their retention preference. 

Therefore, until the language and the intent and the purpose 
of the Veteran’s Preference Act is complied with, and the re¬ 
tention preference roster properly and impersonally adminis¬ 
tered in the displacement of a veteran employee from Commer¬ 
cial Planning Division, I respectfully request that my reas¬ 
signment be withdrawn or a formal written answer sent me 
specifically stating the official reasons, if there be such, for my 
reassignment to another division, when non-veterans are re¬ 
tained to perform the duties in which I, as a veteran, have 
preference. 

In confirmation of and in addition to the other points 
brought out in your office today, I submit the following: 

A. Instances of punitive reprisals, intimidations, 
threats of bodily harm, and discriminations officially 
meted out to me since my formal appeal for Veteran’s 
rights is evidenced by the following three (3) examples 
of over forty (40) parallel incidents duly documented 
and witnessed by many employees of Commercial Plan¬ 
ning Division. 

1. On August 20, 1947, the Director of Commercial 
Planning, in effecting his antiveterans policy, lost his 
emotional equilibrium in front of many employees and 
with his face within one inch of mine, spraying sputum 
and physically punching me with his finger variously 
stated: 

“Tex, you’re a damn fool! It has cost us $25,000 in 
high-paid salaries just dealing with your veteran’s 
problem. You ought to see a psychiatrist. I feel like 
I’m dipping my hands in tar or a bag of fish hooks when 
I talk to you.” 

2. On August 22, 1947, the Director of Commercial 
Planning again became emotionally upset as evidenced 
by his remarks in a 2 hour and 10 minute “conference”: 
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“I ought to hit you in the mouth. 

“We had to hold Panneton from changing your looks 
after your last memo,” etc. 

3. On December 2, 1947, again the Director of Com¬ 
mercial Planning lost his emotional control to such an 
extent that two female employees became sickened by 
his actions of: 

a. Physically attempting to push me down into my 
chair; 

b. Physically attempting to pull me into his office; 

c. Thereupon, with his face touching mine and spray¬ 
ing sputum generously, he shouted, “I ought to hit you 
in the mouth, you peanut-brained so and so.” 

d. The scene was such that one of the assistant chiefs 
came over hurriedly as if he were going to restrain the 
Director. 

B. Since my demotion dining the statutory year as 
punitive reprisal following my appeal for proper res¬ 
toration, all of my duties were taken away and I have 
been sitting idle for many months. The Director of 
Personnel was duly notified of such discriminatory 
actions in my memos of February 6 and February 10, 
1947, but the Director stated to me on February 13,1947, 
that he would have to “sit on these” due to the serious 
content. 

C. The Director of Personnel prepared and submitted 
an arbitrarily altered document to Civil Service Com¬ 
mission and withheld other pertinent information con¬ 
stituting a most flagrant abuse of official integrity by his 
resorting to the unethical tactics in an attempt to dis¬ 
credit the merits of my appeal for proper restoration 
after my return from Service. 

D. The Director of Personnel personally “padded” 
my personal folder with arbitrarily sealed criticisms 
without giving me an equitable opportunity to refute 
the criticisms or allow me knowledge of the vague ref¬ 
erence to “charges.” 

E. Further, the Director of Personnel has allowed 
my “Performance Record” to be “padded” with er- 
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roneous statements and has refused me an equitable 
opportunity to purge these from my record. 

Thus, I respectfully call the foregoing to your attention not 
as formal charges but as factual proof of grave discriminations 
and, unless alleviated, I intend to follow the instructions given 
in a Presidential letter which states: 

I have instructed the Commission to notify me, through 
the Liaison Officer for Personnel Management, of any 
reluctance on the part of particular departments or 
agencies to adhere to these instructions relative to the 
reemployment of returning veterans. The Federal 
Government’s record in this regard must be one which 
will constitute an example for all employers. 

I further respectfully request that Mr. Lavers of the Ameri¬ 
can Legion, Mr. McElroy of the Veterans of Foreign Wars, Mr. 
Adamy of the American Veterans of World War II, and Mr. 
Miller, my attorney, be allowed to jointly represent my inter¬ 
ests at any meeting, if called, wherein my presence is desired. 
Most respectfully, 

Orton T. Campbell 
Orton T. Campbell, 

P. O. Box 2207 , Washington , D. C. 

cc: National Veteran Organizations. 


January 29,1948. 

Mr. Orton T. Campbell 
P.O.Box 2207 
Washington, D. C. 

Dear Mr. Campbell: In reply to your letter of January 26, in 
which you question the action of the Office in detailing you from 
the Commercial Planning Division to the Plant Planning 
Division, I am sure you will be pleased to know that I have 
thoroughly investigated the facts pertaining thereto and have 
found no violation of the laws, regulations, and procedures 
governing such personnel actions. 

As the other self-serving allegations contained in your letter 
have been discussed with you on many occasions at great length 
and in much detail by me and officials of this and other agencies, 
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I feel confident you will agree that there is nothing to be gained 
by a further discussion in this letter of the items appearing in 
that part of your letter. 

Very truly yours, 

S. Preston Hipsley, 
Director of Personnel. 

Defendant’s Exhibit No. 8 

OFFICE MEMORANDUM UNITED STATES GOVERNMENT 

Date: April 19,1948. 

To: Planning Manager 

From: Assistant to Planning Manager 

Subject: Mr. Orton T. Campbell asked and received an inter¬ 
view this morning regarding his continued detail from the 
Division of Commercial Planning to the Division of Plant 
Planning. He has learned that several people in the Division 
of Plant Planning are being assigned to special work which he 
insists he is better qualified to do and is eligible for. He wants 
to be given the assignment. When advised that the assign¬ 
ments were purely administrative matter he added that, on the 
contrary, they represent prejudice, discrimination and a with¬ 
holding of his rights as a veteran. He talked at length about 
being persecuted until I advised him that his various appeals 
and his court action had taken these matters beyond my pur¬ 
view, that they were extraneous to the subject of the interview, 
and that I did not wish to discuss them in any manner. As for 
his assignment, we are sure it is proper and in accordance with 
all regulations. It is our intention to continue the assignment 
for the present and of course to make similar assignments of 
other employees as the work of the office requires. 

Then he asked for permission to take his grievance to the 
Acting Public Printer. I explained that on personnel matters 
appeals to the head of the Office was through the Director of 
Personnel. I attempted to contact the Director of Personnel 
for him and then advised Mr. Campbell that when Mr. Hipsley 
returned to his office I would try again. 

Referred for your information and consideration of Mr. 
Campbell’s request. 

E. E. Morsberger, 
Assistant to Planning Manager. 
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April 19, 1948. 

Orton T. Campbell was called into my office to see if I could 
satisfactorily end the matter by talking to him. The interview 
did not take more than 10 minutes. 

He feels that here is just one more incident in a long chain of 
discriminations which make his working conditions anything 
but pleasant. He would like to be considered as any normal 
employee would be considered. 

It was explained to him that these five details were approved 
by the Planning Manager and were turned over to Mr. 
Morsberger to put into effect. I informed him that the detail 
of personnel within the Planning Divisions was certainly one 
of the prerogatives of this office. 

He, Campbell, wanted to discuss the various phases of his 
complaints as documented and made a part of his case and re¬ 
quested permission to talk to the Public Printer. As this is in 
the nature of a personnel action, I made an appointment for him 
to see Mr. Hipsley at approximately 11: 35 a. m. 

P. L. Cole, 
Planning Manager . 

OFFICE MEMORANDUM UNITED STATES GOVERNMENT 

Date: April 19,1948. 

To: Director of Personnel 
From: Veterans Coordinator 
Subject: 

I was present during an interview which Orton T. Camp¬ 
bell bad with the Director of Personnel today, at which time 
Mr. Campbell stated that he had been detailed from the Divi¬ 
sion of Commercial Planning to Plant Planning (Mr. Tribble) 
for some time. He stated that at the time he was detailed the 
reason given was due to lack of work. On Friday, five em¬ 
ployees were detailed from Plant Planning to Commercial 
Planning due, according to Mr. Campbell, to an increase in 
work in that division. 

Mr. Campbell objected to the fact that he was not returned to 
his former division as he stated he was fully qualified to do the 
work required and that he was being discriminated against as 
a veteran and qualified employee by not being detailed with the 


193 


five mentioned before. Mr. Hipsley asked Mr. Campbell if he 
had taken the matter up with his immediate superiors and he 
stated that he had spoken to Mr. Tribble, Mr. Morsberger, 
and Mr. Cole. Mr. Hipsley then asked him what Mr. Cole 
had said and he replied that he had selected those he desired 
(administrative prerogative). Mr. Hipsley then stated that he 
was in accord with the answer as given by Mr. Cole, at which 
time Mr. Campbell stated that he wished to see the Acting 
Public Printer. He was informed that he could either present 
his complaint in writing or present it verbally and that the 
Acting Public Printer preferred it in writing. However, 
Mr. Campbell said he would like to speak to him and was 
advised to call his secretary to that effect. 

Mr. Campbell had previously requested that I be present 
during this interview and the matters stated above are 
substantially what took place at that time. 

John H. Gruver, 

Veterans’ Coordinator. 


4/19/48 

Executive Officer: 

Mr. Graver's report is entirely factual. 

S. P. H., 

Director of Personnel. 


OFFICE MEMORANDUM UNITED STATES GOVERNMENT 

Date: April 19, 1948. 

To: Director of Personnel 
From: Veterans 7 Coordinator 

Subject: In accordance with your request, I have checked 
into the matter of transfer of permanent veterans from one 
division to another in this Office. I have not been able to 
find any law, civil service rale or regulation which makes such 
action unlawful. On page 3-2 of the Federal Personnel 
Manual is, “The power to make changes in the assignment 
of personnel is inherent in the power to appoint 77 . There is 
no violation of Section 14 of the Veterans 7 Preference Act 
providing veteran so transferred is not reduced in rank or 
salary. 


194 


In the case in question in which a veteran with permanent 
status is being transferred to another division in work of the 
same general nature as the work he has been performing and 
which he is qualified to perform, there is no violation of law 
from the veteran standpoint; therefore the answer is that he 
may be transferred. 

John H. Gruver 
Veterans' Coordinator . 

April 19,1948. 

Director of Personnel: 

I am in full accord with the above memorandum of the 
Veterans’ Coordinator. 

M. J. Havener 
Asst. Director of Personnel . 

4/19/48 

Executive Officer: 

I have discussed the contemplated transfer of a veteran with 
permanent status referred to by the Veterans’ Coordinator and 
the Assistant Director of Personnel with both of these officials 
and concur fully in their conclusions. 

S. P. H. 

Director of Personnel. 

OFFICE MEMORANDUM UNITED STATES GOVERNMENT 

To: Acting Public Printer Date: 4/19/48. 

From: Orton T. Campbell, Plant Planning, Ext. 328. 

Subject: Request for Interview 
Sir, I most respectfully request an informal, off-the-record 
interview today of ten or fifteen minutes duration. 

The subject I wish to discuss is Why I Should be Officially 
Discriminated Against Because of my Veteran’s Status, as 
such, in my Continued Detail. 

Most Respectfully, 

Orton T. Campbell. 

(One hour interview granted by Mr. Deviny.) 
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OFFICE MEMORANDUM UNITED STATES GOVERNMENT 

' To: Planning Manager Date: April 23,1948. 

From: Director of Commercial Planning 
Subject: Orton T. Campbell 

The records of this division show that Mr. Orton T. Camp¬ 
bell has been detailed to the Division of Plant Planning since 
, January 26, 1948. If his services are still required in that 

division it is recommended that his transfer be effected. 

Emmett J. Hill 

Director of Commyerdal Planning. 
Director Plant Planning 
For comment and recommendation. 

P. L. Cole, PL Mgr. 
By E. E. Morsberger. 

4/23/48 

OFFICE MEMORANDUM UNITED STATES GOVERNMENT 

Date: April 23, 1948. 

To: Planning Manager 
From: Director of Plant Planning 
Subject: Orton T. Campbell 

Concur in the recommendation for transfer of Mr. Orton T. 
Campbell to this division. It is believed that the volume of 
work will justify an additional regular employee. 

G. W. Tribble, 
Director of Plant Planning. 

* Planning Mgr: Recommend approval. E. E. M. 

April 23, 1948. 

Director of Personnel: 

Concur in recommendation that Mr. Campbell be transferred 
from the Qualifications, Records and Certification Section, 
Division of Commercial Planning, to the Estimating and Jacket 
Preparation Section, Division of Plant Planning, and that the 
transfer be made effective on April 25. 

There will be no change in Mr. Campbell’s status, grade, pay 
or title. 

P. L. Cole, 
Planning Manager. 
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April 23, 1948. 

Veterans Coordinator: 

Please review this case and let me know whether Mr. 
Campbell’s rights as a veteran have been protected by the ac¬ 
tion recommended. 

M. J. Havener, 

Assistant Director of Personnel. 

April 23, 1948. 

Assistant Director of Personnel: 

This case involving the transfer of Mr. Orton T. Campbell 
has been reviewed. As the Planning Manager has stated there 
will be no change in Mr. Campbell’s status, grade, pay or title, 
his rights as a veteran under Section 14 of the Veterans’ Pref¬ 
erence Act and applicable Civil Service Commission regulations 
have been protected by the action recommended. 

John H. Gruver, 
Veterans’ Coordinator. 

MJH: RSM 
4/22/48 

Director of Personnel: 

Recommend approval intra-agency transfer of Orton T. 
Campbell, Jr., Planner, $4,900.00 per annum, Division of Com¬ 
mercial Planning, Shift No. 1 to Division of Plant Planning, 
Shift No. 1 effective April 25,1948. 

M. J. Havener, 

Asst. Director of Personnel. 

April 23, 1948. 

Executive Officer: 

Recommend the transfer of Orton T. Campbell, Jr., from 
Planner, $4,900 per annum, Division of Commercial Planning 
(Shift 1) to Planner, $4,900 per annum, Division of Plant 
Planning (Shift 1) effective April 25,1948. This recommenda¬ 
tion has the approval of all officials concerned. 

S. P. H., 

Director of Personnel. 
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To the Acting Public Printer: 

Suggest approval. S. P. H. 4/23 
Approved April 23,1948. 

John J. Deviny, A. P. P. 

4/23/48 

Above transfer made as directed, eff. 4/25/48. 

PMB. 


Defendant's Exhibit No. 9 

[Appellants’ note: The following are portions of de¬ 
fendant’s Exhibit 9.] 

OFFICE MEMORANDUM, UNITED STATES GOVERNMENT 

Date: August 21,1947. 
To: Director of Commercial Planning 

From: Chief, Qualification, Records and Certification Section 
Subject: Orton T. Campbell, Jr. 

On August 21, 1947,1 noticed that Mr. Campbell was com¬ 
posing a written statement. I went over to his desk and when 
I approached he turned the sheet of paper over. I told Him 
that I believed I had been very lenient in the past concerning 
his writing and that in the future no writing of a personal 
nature was to be done. He said that I and others go to con¬ 
ference rooms when memoranda are to be prepared. I told 
him that what I or others did had nothing to do with this 
matter. He then said that this (touching the paper) was not 
personal. He then started to pull out his desk drawer with 
the intention, I suppose, of showing me his writings or com¬ 
positions. I told him it was unnecessary, but that no writing 
of a personal nature was to be done during working hours. 
He said “okay, don’t do me any favors.” 

About ten minutes later he asked to be excused. I excused 
him and when I was signing the pass I asked him where he 
was going. He said that he was going to the Civil Service 
Commission and Veterans Administration and that he could 
be reached in Mr. Fleming’s Office, the Commissioner. He 
said that I could tell that to Mr. HUl or other interested parties. 
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Mr. Campbell had informed me, previously to this incident, 
that he might be required to be off because of Civil Service 
business. 

Harry E. Widmayer, 

Chief, Qualification, Records and 

Certification Section. 

OFFICE MEMORANDUM, UNITED STATES GOVERNMENT 

Date: August 25, 1947. 
To: Director of Commercial Planning 

From: Chief, Qualification, Records and Certification Section 
Subject: Conduct of Mr. Orton T. Campbell, Jr., an employee 
assigned to the Qualification, Records and Certification 
Section 

Frequently since the above employee was assigned under 
my supervision it has been noticed that he had been composing 
material which is believed to be of a personal nature. This as¬ 
sumption was made because, quite often, when I approached 
his desk he turned longhand written compositions face down or 
covered them. This does not necessarily mean written com¬ 
position but also typewritten material which he may have been 
reading to help him with his compositions. 

This situation was tolerated only because it was believed 
that had I said something to him he would probably accuse 
me of picking on him or as he puts it, discrimination. 

On the morning of August 21,1947, as I approached his desk 
he turned some longhand written material face down. I told 
him that I believed that I had been very lenient in the past 
concerning writing personal material. He seemed to be sur¬ 
prised and asked me what did I mean. I told him that I be¬ 
lieved he was using official time for personal matters and that 
it should not happen again. In the course of the discussion he 
accused the Director and me of writing memoranda on official 
time. He mentioned specifically the case of properly writing 
official letters in which he and I were involved in not too long 
ago. I told him that the incident he mentioned had nothing 
to do with the present matter. He was informed that I would 
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consider any material he turned face down or covered as per¬ 
sonal. He said okay and not to do him any favors. 

On the following afternoon, August 22, as I approached his 
desk to discuss a job, I noticed that he turned down a longhand 
written sheet. After the job had been settled I told him that 
I thought it was understood that personal writing was not to 
be done during working hours. He played dumb and asked 
what I meant. I went on to explain what happened the pre¬ 
vious day and told him that inasmuch as he turned the sheet 
over, I considered it personal. I asked him if it was personal. 
He did not give me a direct answer so I asked him to let me 
see the sheet. He told me that if I wanted to see the sheet to 
pick it up. I picked it up and after reading one line believed 
it to be of a personal nature and should not have been written, 
read or even on top of his desk during working hours. I then 
told him that we were going to see you and have the matter 
straightened out. 

In your office the entire composition was read: 

August 21, 8:55 p. m. (in anticipation of August 
22). Your despicable attempt for entrapment and 
obvious discrimination was unsuccessful, wasn’t it, Mr . 
Widmayer? 

Of course, I realize that you have probably been given 
specific instructions—you alone are your own judge 
when it comes to self-respect! 

I suggest that you “report back”—like you did yester¬ 
day (August 21) after I went on leave. 

I suggest that you again—and more carefully this 
time—refer to various statements made in my notarized 
memo of June 27, 1947. Indiscriminate violations are 
still the “usvxd order of business” in Commercial 
Planning. 

(Signed) O. T. Campbell. 

Inasmuch as your interview with Mr. Campbell brought the 
promise that he would not cause further trouble, I am satisfied 
that he understands that personal affairs are not to be carried 
on during working hours. However, a reading of his note will 
indicate, I believe, a malicious and antagonistic attitude 
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toward me as well as a question of self respect in relation to 
me. 

As it affects me personally, I am not too concerned about 
the note, because the source is considered, however, I believe 
that any employee having and making known such an attitude 
about his supervisor should, for the good of the Office, be 
removed to another section. 

Harry E. Widmayer, 

Chief, Qualification, Records and 

Certification Section. 

OFFICE MEMORANDUM UNITED STATES GOVERNMENT 

Date: August 25,1947. 

To: The Chief Clerk (through the Planning Manager) 

Prom: Director of Commercial Planning 
Subject: This is a part of the “Report and Recommendation 
for Corrective Action” form initiated by Mr. Widmayer in 
connection with Mr. Orton T. Campbell, Jr. 

This incident is only one of a long series of difficulties with 
Mr. Campbell which have taken place over a period of time 
well in excess of a year. It seems that almost every time that 
his Supervisor or myself have had occasion to converse with 
him on any matter, regardless of subject or circumstance, that 
we find ourselves entangled in unpleasantness with Mr. Camp¬ 
bell, or at least he attempts to do so. 

We have tried to ignore this matter because Mr. Campbell 
is a veteran and because he has filed protests against his treat¬ 
ment with our Director of Personnel and has an appeal or 
appeals now pending with the Civil Service Commission, but 
it has frequently been impossible to do so. I think that our 
patience has contributed to a belief on his part that we are 
afraid to take action against him and that his confidence that 
the Civil Service Commission decisions will be favorable to 
him, or that “influence” from some source will force the Office 
to aeceed to all of his demands has made him provocative, in¬ 
subordinate and arrogant. 

I feel that I should no longer tolerate this situation, nor can 
I with clear conscience ask his Section Chief to do so, since. 
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in spite of hope, I can find no logical basis for belief that change 
for the better may be expected. 

The incidents which led to trouble with Mr. Campbell seem 
to follow a basic general pattern along the following lines: 

Mr. Campbell makes broad boasts relative to his abilities, 
his accomplishments, the greatness of his integrity, etc. Then 
he charges that he is being discriminated against by his Super¬ 
visor, myself, and our superior administrative officers. He 
repeats cleverly phrased statements which imply that the 
officials of the Office have plotted and formed a conspiracy 
against him in order to protect the jobs of slackers—“many 
times deferred”—to which he and other veterans are entitled, 
and that these officials have “misrepresented” facts relative 
to him, and in the case of the Public Printer, that he has not 
been clever enough to detect the deception of his underlings, 
who are determined to accomplish his (Mr. Campbell’s) ruin. 
(Numerous of the accused officials are actually veterans them¬ 
selves and it is preposterous to presume that by any stretch 
of the imagination that Mr. Campbell could be a serious con¬ 
tender for their jobs.) 

In the first nine months or more of the time since Mr. Camp¬ 
bell returned to his duties in the Government Printing Office, 
from the Armed Services, I have a number of times had “heart- 
to-heart” friendly discussions with him, wherein I tried to alter 
his attitude and to convince him that his actions and state¬ 
ments were ill-advised, and that if his thinking continued 
along this line, that he would ultimately seriously jeopardize 
his standing in the Government Printing Office. In the major¬ 
ity of instances he has finally agreed with me, with the reser¬ 
vation that he would grant the officials of the Office a little 
more time to rectify the injustices that he had suffered, with 
his characteristic words “I see what you mean. I am glad 
that I had this talk with you, old pal. I see things differently 
now.” Many times there have been heated moments in these 
discussions as he has always incorporated into them both in¬ 
sulting and ridiculous charges, which he has contended must 
be factually disproven or accepted as truth. However, each 
time, even in the incident which is the immediate cause of this 
report, he assured me that he would thereafter follow a course 
which would make it impossible for me to find fault with him. 
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Immediately following each of our discussions, sometimes 
within minutes or hours and never longer than a day or two, 
he has so flagrantly taken some action which would normally 
cause an employee to be strongly reprimanded that I have been 
at a complete loss to understand what manner or reasoning on 
his part could prompt him to so behave. Such actions on his 
part have been ignored many times few* each time he has been 
spoken to regarding them. 

In dealing with Mr. Campbell through nearly a year and a 
half of trouble, in which time I have diligently tried to under¬ 
stand him, I have reached these conclusions: 

1. It is my opinion that he sincerely believes he is being 
persecuted and that there is a plot among the officials of the 
Office to practice gross discriminations against him. 

2. I know that there is no justifiable basis for his believing 
this. 

3. I would not be greatly surprised if this case ends in trag¬ 
edy. I believe this because of his extreme bitterness and de¬ 
termination to avenge the wrongs that he believes has been 
done him. 


RECOMMENDATIONS 

1. Because, in my opinion, Mr. Campbell has repeatedly dis¬ 
played what I believe to be an exaggerated ego and a strong 
conviction that he is being persecuted, despite our efforts in the 
opposite direction, I recommend that Mr. Campbell’s assign¬ 
ment to this division be terminated at once. 

THE SPECIFIC INCIDENT AND INFORMATION PERTINENT TO THIS 

REPORT 

(This memorandum is prepared from memory and quota¬ 
tions are approximate. It is being prepared at my home with¬ 
out reference to what Mr. Widmayer is expected to report 
when he gives me the Government Printing Office form “Re¬ 
port and Recommendation for Corrective Action” which he 
has said he will give to me on Monday morning. Mr. Wid¬ 
mayer has the sheet of paper on which Mr. Campbell had writ¬ 
ten a message to him, so quotations therefrom are strictly 
from my memory.) 
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Mr. Widmayer, Chief of the Section in which Mr. Campbell 
is employed, assigns specifications, bids, and all papers related 
thereto for a single job to Mr. Campbell, and to various other 
employees whose duties are identical to those of Mr. CampbelL 
These employees examine and appraise the bids, certify the low 
bidder, recommend award, and return all papers in connection 
with each job to Mr. Widmayer for review. They are then 
assigned another job. Occasionally it is necessary to prepare 
letters to bidders or memoranda for the records of the Office 
in connection with such bid appraisals and recommendations 
for award. On occasion numerous varied actions may be recom¬ 
mended and no awards made on the basis of the bids in hand. 
It is needless to recount all of these things here, but sufficient 
to say that when letters, memoranda, or recommendations are 
developed in unusual cases, that these are also presented to Mr. 
Widmayer, together with all papers relative to the job, for 
his consideration or other action which he may believe to be 
advisable. 

Reduced to essentials, this is the procedure: 

1. The employee is assigned a specific job for analysis (by 
Mr. Widmayer). 

2. The employee returns the job to Mr. Widmayer with his 
recommendation or certification, together with all papers rela¬ 
tive thereto. 

3. The employee is assigned another job. 

A day or two prior to the subject incident, Mr. Widmayer 
informed me that when jobs were assigned to Mr. Campbell 
that he frequently spent a great deal of time writing in a tablet. 
Mr. Widmayer stated that Mr. Campbell made no attempt to 
conceal the fact that he was spending much time at this 
writing. (I might say here that I have observed that Mr. 
Campbell seemed to spend much of his time writing in tablets 
though he always kept the papers for a job clearly visible on the 
top of his desk.) 

Mr. Widmayer told me that on many occasions when Mr. 
Campbell used much time in writing in the tablets that he had 
a simple, clear-cut set of bids in his hands which should require 
little or no writing other than a straight certification of the low 
bid, and that as a matter of fact many of these jobs had been 
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returned to him without letter, memorandum, or writing of any 
kind other than that required in the simplest certification and 
that the writings in the tablets had not been given to him with 
the other papers. 

Mr. Widmayer stated that he had previously cautioned Mr. 
Campbell against spending his time on any matters other than 
those relative to assignments given to him. 

Mr. Widmayer stated that Mr. Campbell had persisted in 
this practice, so that finally he specifically told Mr. Campbell 
that as his supervisor he considered that anything Mr. Camp¬ 
bell was writing should pertain to work which he had assigned 
to him, and that if it pertained to any other matter whatever, 
that he, Mr. Widmayer, considered that he was spending his 
time on personal business rather than on the work that he was 
supposed to be performing at the time. Mr. Widmayer re¬ 
ported that he had told Mr. Campbell specifically that he be¬ 
lieved that as Chief of the Section he was entitled to examine 
the material Mr. Campbell was preparing at any time of his 
choosing and that in the future, if Mr. Campbell was observed 
employing his time in such manner that he would ask him to 
show him what he was writing, and that in the event that Mr. 
Campbell should refuse to show him such material for examina¬ 
tion, or in the event that he believed the matter to be other than 
in connection with official business for the Office, that he would 
report the whole matter to me. 

X told Mr. Widmayer that I believed that he was absolutely 
correct in this stand and that I would advise this action if Mr. 
Campbell continued the practice. 

On August 22,1947, Mr. Widmayer and Mr. Campbell came 
into my Office and Mr. Widmayer told me that: 

1. He had assigned a job to Mr. Campbell and that while Mr. 
Campbell had this job, he had openly and most obviously began 
writing, and that he doubted that this writing pertained to 
work assignments. 

2. After some time had elapsed, and Mr. Campbell still ap¬ 
peared to be writing, Mr. Widmayer arose from his chair and 
approached Mr. Campbell. 
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3. As he approached Mr. Campbell, Mr. Campbell shuffled 
the papers on his desk and/or took other action to conceal the 
paper on which he appeared to be writing. 

4. Mr. Widmayer asked him whether the matter he had been 
writing pertained to work he had assigned to him, or whether 
it was official business of any other nature. 

5. Mr. Campbell then produced a single sheet of paper, 
turned face down on his desk, and said to Mr. Widmayer: “Pick 
up the sheet of paper and determine for yourself.” (This is 
the quotation as I remember it.) 

6. Mr. Widmayer did pick up the sheet of paper and after 
glancing at it, brought the sheet of paper to me. He was ac¬ 
companied by Mr. Campbell. The sheet of paper contained a 
notation that it had been written I believe, on the previous 
night, “in anticipation of August 22” or some statement very 
similar to this. The opening statement approximated the fol¬ 
lowing: “Your despicable attempt for entrapment and obvious 
discrimination has been UNSUCCESSFUL, hasn't it Mr. Wid¬ 
mayer??” and contained other statements which by indirec¬ 
tion, in my opinion, questioned Mr. Widmayer’s motives, 
integrity, and which I considered to be unwarranted and 
insulting. 

7. Mr. Campbell confirmed the story as presented by Mr. 
Widmayer in every detail and a stormy discussion between Mr. 
Campbell and myself ensued in which Mr. Campbell projected 
the following principal points in connection with this incident: 

(1) That in picking up the paper Mr. Widmayer had chal¬ 
lenged his integrity. 

(2) That Mr. Widmayer, by his actions had abridged his 
(Mr. Campbell’s) rights as an American citizen. 

(3) That he, Mr. Campbell, had planned and precipitated 
this incident in order to form a basis for “self-preservation” 
against gross discrimination and a plot to “entrap” and discredit 
him. 

8. The discussion was “stormy” because Mr. Campbell re¬ 
peatedly and persistently deviated from matters relative to the 
incident and he repeatedly demanded that Mr. Widmayer and 
I should submit to his cross-examination relative to numerous 
and varied matters contained in his appeal to the Civil Service 
Commission authorities. -He charged that everyone concerned 
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had misrepresented facts and had persecuted him. I insisted 
that he confirm or deny the charge that he had been spending 
time on personal matters while on duty in a pay status in the 
Government Printing Office, and that he give straight-forward 
replies instead of evading my questions. Mr. Campbell stead¬ 
fastly refused to confirm or deny that he had spent considerable 
time on personal matters except that he did admit to one tele¬ 
phone conversation “of more than 25 minutes but not exceeding 
45 minutes” which was in connection with his appeals to the 
Civil Service Commission. 

9. I finally informed Mr. Campbell that if he persisted in 
provocative acts, that I would demand his dismissal and 
prepare a case against him, and that if Mr. Widmayer initiated 
a report and recommendation for corrective action that I 
would “back” Mr. Widmayer to the limit. 

Mr. Campbell’s closing statement in this conversation was 
about as follows: “I will not be discriminated against; I will 
give you no further cause for trouble; I will be vindicated by 
high authority.” 

I believe that I should not be asked to longer tolerate this 
sort of employee. We have been more than patient for the 
reason that he is a veteran, but there is a limit to such things 
and I do not see how order can be maintained in the Division 
if this employee is allowed to remain in it. Regardless of 
whatever other action may be taken in this case, I specifically 
request that Mr. Campbell’s assignment to this Division be 
terminated at once. 

Emmett I. Hill, 
Director of Commercial Planning . 

Washington, D. C., February 3, 1948. 
Mr. F. E. Cristofane, 

The Comptroller, 

U. S. Government Printing Office, 

Washington, D. C. 

My Dear Mr. Cristofane: First, I wish to express my 
sincere appreciation to you for the equitable opportunity you 
have given me to give you the facts concerning my absence 
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from work due to sickness from about 12:00 M. January 26, 
through 4: 30 P. M., January 28,1948, as follows: 

1. Following a meeting with the Director of Personnel 
Monday, A. M., January 26, I asked to be excused on annual 
leave. 

2. While waiting for an answer to my request, I became ill 
in the men’s washroom on the 8th floor, as witnessed by several 
employees, and immediately went to the Government Print¬ 
ing Office hospital for medical relief. 

3. In the hospital I was given various medications to stop 
my retching and diarrhea. The diagnosis of my illness was 
that it was possibly “intestinal flu”, and accordingly was 
issued a release from duty because of illness and was given 
medications and instructions to follow when I reached home. 

4. I returned to my work division and was told I had been 
excused on annual leave as I had requested. I then stated 
that I had become violently ill and the G. P. O. hospital had 
issued me an absentee slip for this illness. Inasmuch as I have 
over (70) seventy days sick leave and as the hospital was 
sending me home, due to illness, my absentee slip was cor¬ 
rectly changed from annual leave to sick leave. I “sense” 
the inference (by officials lower than you) that I resorted to 
feigning sickness in order to go off—such could not be and 
was not the case, inasmuch as my annual leave was approved 
before I had returned from the hospital. 

5. I remained at home ill Tuesday, January 27, 1948, and 
was unable to retain food throughout the day. My only 
“activity” was to physically attach my signature to a letter 
(dated January 26, addressed to the Director of Personnel) 
which my lawyer’s secretary had prepared for my signature. 
The letter was delivered by a colored messenger. 

6. About 7: 00 p. m. on Tuesday, January 27, not feeling 
any better, I went to my physician who found that I was 
running a temperature and, upon his diagnosis of “intestinal 
Flu” he prescribed capsules containing a mild narcotic for me 
(codienne) and advised me to stay at home Wednesday, 
January 28, while taking the medicine. 

7. In returning home from the doctor’s office (by taxicab) 
at about 8: 30 P. M. Tuesday, I stopped by the G. P. O. and 
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left a letter with the guard for delivery within the G. P. 0. 
(Hie letter was not mine, and I was only making the stop at 
the G. P. 0. as a “favor” for another person because the route 
from the doctor’s office to my home took me directly in front 
of the G. P. O. As a matter of fact, I rehired a taxicab after 
leaving the G. P. O. to take me the short distance remaining to 
my home.) Naturally, anyone not knowing the circumstances 
and seeing me at the G. P. 0. at that time would assume that 
my presence was a breach of sick leave regulations when such 
could not be nor was under the circumstances. 

8. I had the doctor’s prescription filled and remained at 
home all day Wednesday, January 28, following my doctor’s 
instructions explicitly and taking the medicine as prescribed. 

Enclosed herewith is my doctor’s certificate covering the 
above dates which you requested. I did not submit a certifi¬ 
cate with my application for sick leave because the G. P. 0. 
hospital had excused me from work due to illness on Monday; 
the G. P. O. doctor was in my immediate neighborhood on Tues¬ 
day, and he did not visit me, nor did the G. P. O. doctor visit 
me on Wednesday while I was still absent on illness. 

I sincerely hope that the above details will be sufficient and 
if not, I will consider it a privilege to supply you with any 
further information you may desire. 

Mr. Cristofane, while in your office I referred to certain offi¬ 
cials betraying their official integrity in every imaginable man¬ 
ner. I am enclosing herewith the worst example of flagrant 
abuse of official integrity I have ever experienced. (See Ex¬ 
hibit II). The Director of Personnel, I feel, is personally re¬ 
sponsible inasmuch as: 

1. The copy for Personnel Bulletin #52, other mem¬ 
oranda signed by Mr. Hipsley, and the original letter 
predated to February 28, I believe, were written on the 
same typewriter (See contents of J. 90020). 

2. The letter was predated arbitrarily and obviously 
in order for the predated carbon copy only to be pre¬ 
sented to Civil Service Commission and appear as if the 
G. P. O. had taken action, when actually the Director 
of Personnel had rejused to take action or give me an 
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answer in writing until after the Civil Service investi¬ 
gator had contacted the Director of Personnel (See 
Exhibit II). 

3. Certain notations on the manuscript copy, date of 
proofreading, waiving of proof, and date of issue of 
Personnel Bulletin #52 irrefutably proves that the let¬ 
ter was arbitrarily predated. See contents of J. 90020. 

4. As was proven later, only the carbon copy of the 
predated letter of February 28, was presented (as 
planned) to Civil Service and my answer in truth vxis 
withheld from Civil Service Commission. (See Exhibit 
II). 

The above upholds my statement made to you that I be¬ 
lieved the Public Printer has been given only erroneous and/or 
officially falsified reports. I am calling this to your attention 
and attaching herewith Exhibit II, because it suddenly oc¬ 
curred to me that the Director of Personnel may have withheld 
my answer of April 18, 1947, from everyone but himself! I 
am also enclosing other documents that are self-explanatory. 
It is interesting to note how “someone” has even attempted to 
use the Public Printer’s letter of recommendation (See Exhibit 
III) as a tool for smearing my name and reputation in the 
predated letter. 

The above references to documentary evidence uphold the 
serious allegations contained in the letter of January 26, 1948. 

There are two people directly responsible for the “trouble” 
that has, thus far, been attributed to my actions: The Director 
of Personnel and the Director of Commercial Planning—ac¬ 
tually the “trouble” has been solely due to their own flagrant 
abuse of official integrity to any extent as necessary. You, 
as Comptroller, greatly appreciate the extent to which one 
must at all costs preserve official integrity. 

Further, I wish to state that the vicious attempt to connect 
Miss Driscoll with my personal affairs is but another example 
of the craven acts of unfounded, vague accusations and dis¬ 
criminations that have been meted out by the fertile imagina¬ 
tions of the two above-named officials. There seemingly are 
no depths too deep for their unethical practices or their imagin- 
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mg something today and tomorrow stating the product of their 
imagination as fact, probability, or likelihood. 

I unequivocably state that every allegation in the letter of 
January 26, 1948, can be upheld in infinite detail. Thus, my 
original simple appeal for what I believe to be impersonal 
application of Veteran’s rights as desired by the Public Printer 
(See Exhibit III),—has mushroomed into a sordid, despicable 
situation because of these two officials’ procrastinations, per¬ 
jury, unethics, and threats wherein my actual reputation and 
survival as a G. P. O. employee has been and obviously is at 
stake. Is it criminal for a Veteran to disagree through proper 
channels on a technicality? Must an American abjectedly 
submit to the actions which have been taken against me as 
supported herein and in the January 26th letter without his 
asking for equitable relief for fear of even more drastic re¬ 
prisals? The above questions are unnecessary in this letter to 
you, Mr. Cristofane, but are interesting to ponder. It is my 
conviction that I lost my appeal to the Civil Service Commis¬ 
sion as a direct result of the Director of Personnel’s preparation 
and submitting of erroneous material, which the Commission 
accepted as official. 

If it is their desire to alleviate possible abuse of Govern¬ 
ment time I suggest that the Director of Personnel curtail his 
personal daily lunch time from the present 55-minute to 1-hour- 
and-10-minute periods to the prescribed 30-minute period. It 
has been a standing “joke” for months concerning the Director 
of Commercial Planning’s “covering up” of lack of work in 
Commercial Planning Division and the general abuse of lunch 
periods, idle employees, etc. 

The paragraph immediately above is of no interest to me or 
concern of mine, except wherein discriminations may enter as 
far as application of the primary Civil Service Regulation con¬ 
cerning like penalties for like offenses or obviously discrimina¬ 
tory practices. 

Sir, I sincerely thank you for the consideration you have 
given me and again state that I will be privileged to supply you 
with any further details. I must, of necessity, request that the 
exhibits enclosed herewith be returned me at your earliest con- 
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venience. If you desire permanent copies, I will be glad to 
personally pay for the expense of photostats. 

Most respectfully submitted, 

Orton T. Campbell, 

Orton T. Campbell, 

P. O. Box 2207, Washington, D.C. j 

Enclosures: Dr’s. Certificate 
Exhibit II 

Predated letter of Feb. 28,1947 and j 

my answer of April 18,1947 j 

Copy of postmark of predated letter. 

Copy of Personnel Bulletin No. 52 

Exhibit III 

Public Printer’s letter Jan. 20,1945 to all Servicemen 
3 letters of recommendation 

February 11,1948. 

Mr. Orton T. Campbell, 

P. O. Box #2207, 

Washington, D. C. 

Dear Mr. Campbell: This will acknowledge receipt of your | 
letter of February 3, 1948, in which you supplied certain in- [ 
formation relative to the question of your sick leave covering j 
the period from January 26 through January 28, 1948. Due j 
consideration will be given to the information offered in this 
connection. 

In your letter you also introduced certain declarations ques- 
tioning the integrity and honor of two officials of this Agency, 
the Director of Personnel and the Director of Commercial | 
Planning, whose good character and efficient service the Public i 
Printer feels he has had no need to question. The seriousness i 
of the statements made against these officials is of such charac- ! 
ter that the Public Printer feels that he cannot ignore them. 
Accordingly, he has directed me to advise that you are required ! 
to supply by February 19,1948, any and all evidence that you j 
may have to support the statements made by you in this con- j 
nection. The exhibits and other material which accompanied! 
your letter of February 3,1948, are inadequate for this purpose,! 
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and, therefore, revelant and substantial data must be submitted 
in support of your allegations and conclusions. 

I am sure that you will realize the importance of clearing up 
the question of the accuracy of your statements at the earliest 
practicable moment. 

Very truly yours, 

A. E. Geegengack, 

Public Printer. 

By F. E. Cristofane, 

Comptroller. 

Washington, D. C., February 14,1948. 
Mr. F. E. Cristofane, 

Comptroller, 

Government Printing Office, 

Washington, D. C . 

Dear Sir: In compliance with the second paragraph of your 
registered letter dated February 11,1948,1 wish to state that I 
will be most willing to submit suitable documentary evidence 
and testimony of witnesses in support of my previous state¬ 
ments concerning the Director of Personnel and the Director 
of Commercial Planning on any date that you may designate 
within your fixed time limit of February 19,1948. 

You, of course, realize that the above compliance will of 
necessity be in the nature of a recorded conference. Therefore, 
I desire a formal written answer to each of the following re¬ 
quests: 

1. That the Public Printer preside over the conference ; 

2. That the proper official administer and place under solemn 
oath all witnesses testifying; 

3. That I be permitted to have present the representatives of 
my choice; 

4. That I be permitted to request and have granted all my 
requests to call witnesses and/or any documentary evi¬ 
dence necessary into the conference; 

5. That mutual cross-examination be permitted; 

6. That I be permitted to retain any documentary evidence 
that I may present; if the Office desires a copy, I will, of 
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course, gladly permit photostats to be made under my 
direct supervision ; 

7. That an accurate record of the entire conference be taken 
both by the Office and by a recorder of my choice. 

Should the Public Printer approve my foregoing requests in 
equity, I hereby designate Mr. George L. McElroy, Director 
and Mr. William A. Christianson, Assistant Director, National 
Civil Service Division, Veterans of Foreign Wars, as my repre¬ 
sentatives. 

I can easily support any previous statements I may have 
made concerning the Director of Personnel and the Director of 
Commercial Planning. However, I wish to clearly state that 
I am not, at this time, preferring, nor have I previously pre¬ 
ferred, formal charges against the two above-named officials. 
Rather, my statements have been statements of fact as a matter 
of status quo concerning official discriminatory and/or adverse 
actions meted out to me since my appeal for statutory Veteran’s 
rights. 

Therefore, any conference, or any decisions reached as a re¬ 
sult of any conference wherein I am officially requested to pre¬ 
sent testimony or evidence that may be adverse to these two 
officials will be the Office’s administrative responsibility and is 
not to be considered in any manner as cancelling or waiving any 
of my rights under any existing laws, Veterans’ statutes, Civil 
Service Regulations, or Government Printing Office procedures. 

However, if my presence is desired in an administrative in¬ 
vestigative conference wherein my previous statements are 
questioned, it is obviously a matter of equity that the above 
requests be granted in order that an unbiased decision may be 
rendered, based upon a true evaluation of the weight of sup¬ 
ported testimony. 

Most respectfully, 

Orton T. Campbell. 

Orton T. Campbell. 
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cc: National Civil Service Division, 

Veterans of Foreign Wars 

February 17, 1948. 

Mr. Orton T. Campbell, 

P . O. Box #2207, 

Washington, D. C. 

Dear Mr. Campbell: I have your letter dated February 14, 
1948, addressed to the Comptroller in answer to his letter to 
you dated February 11, 1948. 

This is to inform you that your letter of February 14, 1948 
does not constitute compliance with my request contained in 
the Comptroller’s letter and it does not supply information or 
evidence in support of your derogatory statements against the 
Director of Personnel and the Director of Commercial 
Planning. 

You are hereby advised that if you intend to comply with 
my directive as transmitted to you by the Comptroller in his 
letter dated February 11,1948, such compliance must be made 
on or before February 19,1948, as heretofore specified. 

Very truly yours. 

Public Printer. 


Washington, D. C., February 18,1948. 
Hon. Augustus E. Giegkngack, 

Public Printer, 

U. S. Government Printing Office, 

Washington, D . C. 

Dear Mr. Gudgengack: In reply to your letter of February 
17, 1948, I wish to state that I have offered in my letter of 
February 14, 1948, to comply fully with your directive and 
under equitable conditions. Here again, I offer to fully and 
strictly comply with your directive within the time limit speci¬ 
fied under any conditions that you may designate that are 
equitable in nature. 

In view of past official discriminations, physical assault, 
abuse, and punitive reprisals meted to me solely as a result 
of my veteran’s appeal and status, as such; and unscrupulous 
officials’ fabrication of carefully devised ex parte answers to 
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my statements of truth and fact, I am sure that you will agree 
that I must not offer reference to any conclusive evidence, wit¬ 
nesses, or factual testimony unless under equitable conditions 
wherein ex parte answers would not be a contributing factor. 

Further, I think that you will agree that there is more than 
sufficient truth and fact contained in my letter of April 18, 
1947; in my letter of January 26, 1948; and in my letter of 
February 3,1948, to support an unbiased investigation into the 
factual basis of my so-called “derogatory statements” concern¬ 
ing the many overt acts the Director of Personnel and the Di¬ 
rector of Commercial Planning have perpetrated against me 
because of my veteran’s appeal and status, as such. 

Most obediently and respectfully submitted. 

Orton T. Campbell 
Orton T. Campbell, 

P. 0. Box 2207, Washington, D. C. 
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day*, suffering from a neve?* cold. 

J«fcn Anthony Dempsey. Machine 
Shop, has been confined to his home for 
several days, due to severe illness.' 

Hubert L- Morris, formerly of Car¬ 
penter Shop, is now confined to the Vets 
Administration Hospital, Los Angeles, 
25, California. 

1949 DUES ABE DUE. 

Mark T. I*attie, Typo and Design, re¬ 
ports he is now a grandfather. His 
daughter, Mrs. D. J. Hall, of LaCrmnge. 
III., became the mother of a 6 lb. 3 ox. 
haby girl Sunday rooming, August 29. 
Mark claims he feels no older. Mr*. Pat- 
tie flew out to LaGrange on the 31st to 
look over the new granddaughter. 

Join the Forty-niners! 

Past Commander Roy S. Mustek, Job 
Press, is now convalescing st his home, 
3200 Morrison St-, after undergoing a 
severe narration at Mt. Alto Hospital 
John J. Rowe, Plant Planning, was 
hit by a car recently, sustaining frac¬ 
tures of both legs and an arm. John ia 
able to sit up and receive visitors. So 
any of his friends are welcome to pay 
him a visit at his home. €106 44th Place, 
Riverdale, Md. 


Support year P®«* hy purchasing a 
voice in the Red Skins annual disposi¬ 
tion of Season Tickets Part of this 
fund goes to the support of our needy 
members. 

Malta returns to Sgt. John P. S chmitt , 
care Captain of the Guard’s desk. 


New Department Officer* 
Recently the United State*- Supreme 
Court upheld the Civil Service Commis¬ 
sion regulations granting top priority to 
veterans which will continue veterans 
preference in determining W tWtfa y 
rights in Government Service. 


Join the Forty-niners! 
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The American Legion, 

1600 K Street, N. W., Washington 6, D. C., August 21,191ft. 
Mr. A. E. Giegengack, 

Public Printer, 

United States Government Printing Office, 
Washington 25, D. C. 

Dear Mr. Giegengack: This will acknowledge receipt of 
your letter of August 15, 1947, with which you forwarded to 
this office a copy of the report that was discussed during our 
conference in your office showing the status of servicemen and 
veterans of World War II employed in the Government Print¬ 
ing Office. It is indeed interesting to review these figures as a 
contrast to the reports received in this office concerning dis¬ 
crimination against veteran employees in the Government 
Printing Office. 

As per your request, I will attempt herein to bring out the 
highlights of the reports of discrimination that we have re¬ 
ceived so that you may have an opportunity to make proper 
investigations and reply to this office accordingly. 

It is reported that a possible reason for discrimination 
tigainst the veteran employees of the Government Printing 
Office is caused by the fact that some officials of the GPO have 
received repeated deferments through the war, have advanced 
in r ank and compensation as a result of the veteran’s absence 
from the office in the service of his country, and are now at¬ 
tempting to protect the nonveterans with whom they have 
worked throughout the war. The following is a chronological 
report of what seems to be a general attitude of discrimina¬ 
tion against veterans: 

Thursday, January 30, 1947, a meeting of all super¬ 
visors was called. The minutes of this meeting clearly 
show that the Executive Director, R. H. Herrell, called 
upon the Personnel Director, S. P. Hipsley (a legion¬ 
naire!), to carefully instruct all supervisors on how to 
build up a case and subsequently separate a high 
retention veteran when a supervisor wishes to keep a 
nonveteran. (All minutes of this meeting were ordered 
picked up on April 16,1947, and a set of revised minutes 
were issued, however both are available for comparison.) 
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Monday, March 3, 1947, Director of Commercial 
Planning, E. I. Hill (repeatedly deferred), after talk¬ 
ing long distance, hung up the phone and remarked 
to those present: “Some G— d— veteran made a loan 
of taxpayers’ money and wants some business. He’ll 
play h— getting any from this Office.” (Every day the 
Director personally receives calls from contractors re¬ 
questing Government work and he usually assures them 
they will send them invitations to bid as soon as pos¬ 
sible—particularly if one of the owners has Congres¬ 
sional connections.) 

Monday, March 10, 1947, Director of Commercial 
Planning, Emmett I. Hill wrote a memorandum to the 
Planning Manager, P. L. Cole, concerning a re>- 
tumed veteran. The memorandum stated that 

“Mr.(a returned veteran) ’s year is now 

up and the Government Printing Office has completed 
its obligation and he now strongly recommends his de¬ 
motion. (This was only two weeks after the veteran’s 
statutory year was up.) The action was unnecessary 
and illegal under the Veterans Preference Act, since 
there were other jobs in the same grade, and category 
held by non-veterans which the veteran was fully quali¬ 
fied to fill. Mr.was called into the Direc¬ 

tor of Personnel’s Office and told that the Director of 

Personnel “hoped that Mr.would not take 

advantage of the fact that he was a veteran and not 
make it hard on the Personnel Division in not agreeing 
to the proposed demotion.” Mr. con¬ 

tacted the Executive Officer, who stated that “he, Ex¬ 
ecutive Officer, would look into the matter”. (I do 
not believe the demotion took effect at the time. The 
intent and purpose of the Director of Commercial 
Planning’s memorandum is clearly stated and reflects 
the general attitude (official) toward the returned 
veteran.) 

Friday, April 11, 1947, the Planning Manager, P. L, 
Cole (repeatedly deferred throughout War), called a 
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meeting of all Planning employees, stated reason for the 
meeting as evidenced by the following quotations: 

“Due to many employees being so high on the reten¬ 
tion list, he would, in case of a reduction in force, be 
compelled to keep a bunch of ‘dopes’ on the payroll and 
have to let ‘experienced’ people go. As a result this 
meeting is ‘fair warning’ that I’ve instructed all of my 
officials to look for ‘cause’ and all of us are going to try to 
build up cases for separation before the next reduction 
is necessary. 

“I must emphasize that the officials have the admin¬ 
istrative perogative and will execute it in such a manner 
that none of you ‘dopes’ will be safe because of your 
veterans’ status. 

“We are going to keep those people we want in the 
Planning Division, and just being a veteran, quality, 
and quantity of work will not save anyone we wish to 
separate or demote. 

‘We have had to let valuable employees go in the 
past reduction—just because we had to keep those . 
‘dopes’ that were so high on the retention list. That 
is not going to happen to us again. Those ‘experienced’ 
people have properly earned positions in the Planning 
Division by their continued efforts throughout the War. 

I repeat that this is fair warning to everyone that we 
will separate and demote those whom we see fit to take 
such action against.” 

Thus the foundation was laid for the separation of 
veterans for arbitrary intangible items such as co¬ 
operativeness, attitude, etc., particularly if the veterans 
had been active in protesting illegal demotion, transfer, 
reassignments or restoration rights. 

Friday, May 16, 1947, the Director of Commercial 
Planning, Emmett I. Hill (repeatedly deferred), threat¬ 
ened a veteran who is a career Civil Service employee 
with separation for “non cooperation” because the vet¬ 
eran has been formally appealing his illegal restoration. 

This chronological report, if true, certainly present a sordid 
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situation regarding the attitude of the persons involved to¬ 
wards veterans. 

I am also making reference to the minutes of a meeting 
which is available to you wherein, on Page 7, Mr. Hipsley gives 
official instructions as to how cases may be built up against 
veterans to the end that investigations from the Civil Service 
Commission or from the White House could come but to the 
conclusion that the Government Printing Office was right in 
discharging a veterans’ Preference employee. 

This office has on file Pages 5, 7, 8, 9 and 10 of the minutes 
of this meeting. To help you in locating your own copy of the 
minutes of this meeting the first paragraph on Page 5 is a 
quotation of Mr. Herrell where he says: “Now we have had 
a few reductions of very minor importance particularly in the | 

Planning Division. Is Mr. Cole here? (Mr. Cole was to at¬ 
tend the afternoon meeting.)” 

The minutes of this meeting give the impression that offi¬ 
cials of the Government Printing Office are instructing super¬ 
visors and foremen how they can build up a case against a 
veteran whether he is serving the Government Printing Office 
satisfactorily or not for the purpose of discharging him before j 
a reduction in force necessitates the termination of some non¬ 
veteran employee with whom the veteran would come in com- j 
petition with. 

Another matter that has been called to our attention, al¬ 
though it is not entirely a veterans’ matter, is the Efficiency j 

Rating system used by the Government Printing Office. We j 

are advised that while similar in form to the uniform Efficiency 
Rating system the name is changed to that of Performance. 

Record. We are further advised that the Performance Record 
is not considered at the time of a reduction in force but is, j 
however, made a part of the employee’s personal folder. The 
surprising information that we receive concerning this Per¬ 
formance Record system is that the employee does not enjoy 
the opportunity to appeal his rating in the event he does not j 
consider it to be a fair and equitable evaluation of his per¬ 
formance during the rating period. This would seem to follow 
through to the advantage of the supervisor with a plan to 
build up a case against a veteran employee as the minutes re- 
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ferred to above have indicated. We feel that a policy giving 
an employee the right to appeal his Efficiency Rating or Per¬ 
formance Record is of mutual benefit to both the employee 
and the supervisor and it has been shown by experience in other 
agencies who operate the uniform Efficiency Rating program 
that employee relations and morale are fostered to a high 
degree. 

I have tried in this letter to steer clear inasmuch as possible 
from the individual case of Mr. Orten T. Campbell as it was 
mutually agreed in your office that his case was properly be¬ 
fore the Civil Service Commission in formal appeal and that 
any further controversy at this time would be unnecessary. 
However, I feel that it is only fair that I explain that a large 
portion of the information on file in this office concerning dis¬ 
crimination against veterans in the Government Printing Office 
has been supplied by Mr. Campbell. 

The courtesies that you have rendered as a result of my letter 
to you of August 4, 1947, are sincerely appreciated and I feel 
confident that any discriminations that might exist in the Gov¬ 
ernment Printing Office will be properly adjusted by you as a 
result of our inquiry. 

With kindest personal regards, I am 
Sincerely, 

Ralph, 

Ralph H. Lavers, 

Director National Employment and 

Veterans Preference Committees . 


August 28,1947. 

Mr. Ralph H. Lavers, 

The American Legion, 

1608 K Street NW. } Washington 6, D. C. 

My Dear Mr. Lavers: This will acknowledge your letter of 
August 21, referring to my letter of August 15, with which I 
forwarded to you copy of a report showing the status of vet¬ 
erans of World War II who are employees of the Government 
Printing Office. You also, at my request, brought out the 
highlights concerning reports of discrimination which you have 
received, in order that I might have an opportunity to investi¬ 
gate and reply to same. 
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I appreciate your courtesy in this matter and assure you 
that exhaustive investigations will be made and upon their 
completion you will receive a detailed report. I am glad to 
note that you feel confident that any discrimination which 
might be revealed will be properly adjusted. I assure you that 
such will be the case. 



With kindest personal regards and best wishes for the suc¬ 
cess of the Legion, I remain 
Sincerely yours, 

Public Printer. 

[Public Printer’s File] 

November 7,1947. 

Mr. Ralph H. Lavers, 

Director, National Employment and Veterans' 

Preference Committee, 

The American Legion, 

1608 K Street NW., Washington, D. C. 

Dear Mr. Lavers: In further response to your letter of 
August 21, regarding reports received by the American Legion 
of alleged discrimination against veterans at the Government 
Printing Office, I have made a complete investigation of the 
reports of discrimination which you submitted. I am sure you 
will be pleased to hear at the outset that as a result, I am con¬ 
vinced veterans are treated with complete fairness at the Gov¬ 
ernment Printing Office and with utmost regard for their special 
rights and benefits as provided by law. 

As you know, the Public Printer, Executive Officer, Director 
of Personnel and the majority of officials of lower rank are 
veterans and members of the American Legion. In addition, 
we have a full-time Veterans’ Coordinator whose sole job it is 
to see that veterans are fairly treated and are given all the ben¬ 
efits to which they are entitled. Thus, it is my firm belief 
that veterans’ benefits are as well safeguarded at the Gov¬ 
ernment Printing Office as at any other organization, public 
or private. 

I was glad to note your statement: 

I have tried in this letter to steer clear inasmuch as 
possible from the individual case of Mr. Orton T. Camp- 

060500—51-15 
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bell as it was mutually agreed in your office that his 
case was properly before the Civil Service Commission 
in formal appeal and that any further controversy at 
this time would be unnecessary. However, I feel that 
it is only fair that I explain that a large portion of the 
information on file in this office concerning discrimi¬ 
nation against veterans in the Government Printing 
Office has been supplied by Mr. Campbell. 

Of the more than 1,621 veterans of World War II who have 
been reemployed at the Government Printing Office, only 
Mr. Campbell has found it necessary to appeal to the Civil 
Service Commission that his restoration to duty was illegal, 
and he did not appeal until he had been back on the rolls for 
many months. 

His first appeal was to the Veterans Service Section of the 
Civil Service Commission. This unit thoroughly investigated 
Mr. Campbell’s charges, interviewed the officials and employ¬ 
ees Mr. Campbell referred them to, reviewed GPO official 
records in detail and, after a very thorough and complete hear¬ 
ing during which Mr. Campbell was represented by his at¬ 
torney, and at which the Government Printing Office did not 
appear, the Veterans Service Section sustained the action of 
the Government Printing Office; in other words, found that 
Mr. Campbell had no cause for complaint in that he had been 
given everything he was entitled to. Mr. Campbell was not 
satisfied with this action and carried his appeal to the Board 
of Appeals and Review of the Civil Service Commission. 

Notwithstanding the fact that this action was an appeal 
from an earlier decision by a proper unit of the Civil Service 
Commission, Mr. Campbell was permitted by the Board of 
Appeals and Review to introduce a volume of new material 
and to again submit all of the additional oral argument he 
desired. Notwithstanding all this, the action of the Govern¬ 
ment Printing Office in Mr. Campbell’s case was again upheld. 
I am now informally advised that he has appealed to the Civil 
Service Commissioners personally and expects to appear be¬ 
fore them with his attorney in the next few days. 

I recognize that Mr. Campbell is launching a personal attack 
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upon the Government Printing Office and is making irresponsi¬ 
ble charges, deliberately trying to have others misinterpret 
policies of the Office, and is engaging in misquotations to say 
the least. In addition, he is attempting to create unrest among 
other employees. I have a feeling of responsibility for this 
because I originally appointed Mr. Campbell to our Apprentice 
School in 1935. I approved his promotion to the Planning Di¬ 
vision in 1942. I wrote a letter to assist him in obtaining ap¬ 
pointment as an aviation cadet, and when he returned from 
military service I approved a grade promotion for him. A 
complete review of every Office action taken in connection 
with Mr. Campbell's case can but lead to the conclusion that 
if there has been any possible discrimination it has been in 
Mr. Campbell's favor, especially since he was appointed to 
the Government Printing Office without finishing high school, 
did not take advantage of the opportunity to finish at night 
school as did all others in his class who were not high-school 
graduates, and since he has done little to improve himself 
professionally outside his work in the Government Printing 
Office. 

You can understand how disappointed I am that Mr. Camp¬ 
bell is now spending a large portion of his time in making false 
charges about the Government Printing Office in an effort to 
mislead the Civil Service Commission and the American 
Legion. So far, he has been unsuccessful at the Commission, 
and I am sure that when you are apprised of all the facts you 
will see how utterly without foundation his charges are. 

I am going to comment on the charges in detail. The first 
is the absurd report given to you that certain persons who 
were given deferments during the war were advanced in rank 
and salary because of the absence of employees in the service 
and are now discriminating against the employees who have 
returned from service in an attempt to hold their jobs. I believe 
the records will show that the Government Printing Office de¬ 
ferred fewer employees than any other production organization 
engaged in war work. It was not until late in the war that any 
deferments were asked. No one was deferred at his own 
request. In the opinion of our deferment committee, whose 
recommendations I approved, those few who were deferred 
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were people who could make a greater contribution to their 
country in the Government Printing Office than anywhere 
else. 

No one was permanently promoted because of the absence 
of a person in service. The returning veteran always got his 
old job back and in many instances was given a higher grade 
job. This was due to the firmly established policy of the Office 
that all persons on its rolls who were qualified to fill any higher- 
grade vacancy that might exist had to be considered for that 
vacancy whether they were in the service or not. Mr. Camp¬ 
bell received a grade promotion shortly after his return. His 
dissatisfaction apparently arises from the fact that he did not 
receive a 4-grade promotion, regardless of qualifications or the 
existence of such a vacancy. 

The top Government Printing Office officials who must re¬ 
view all personnel actions are veterans and, as stated, we have 
a World War II veteran assigned to the position of Veterans' 
Coordinator, whose full-time job it is to report to his superior 
and to me any possible unfair treatment of veterans. I am 
sure you will agree that these safeguards are more than suffi¬ 
cient to block any attempted discrimination of the type out¬ 
lined to you by Mr. Campbell. 

Included in paragraph 3 of your letter of August 21 are five 
items set apart by calendar dates which are purported to 
support the general attitude of discrimination against veterans 
in this Office. I note that you enclosed these paragraphs in 
quotation marks, indicating that you transmitted them as you 
received them. I shall briefly dispose of each of the allegations 
by date. 

Thursday, January SO, 19J+7: A careful review of the un¬ 
edited edition of the minutes of the meeting of January 30 fails 
to reveal a single sentence that, when related to the whole 
context, would justify the conclusions drawn or the statements 
made. A photostatic copy of the unedited stenographic record 
of the meeting referred to is attached. [Appellant's note: 
Said photostatic copy is set forth at pp. 200-288 of appellants’ 
(Defendant's) Ex. 9 which is part of this record on appeal; be¬ 
cause of its voluminous nature, it has not been printed in the 
Joint Appendix.] 
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Monday, March 3, 1947: You know, of course, that I have 
no personal knowledge of what Mr, Hill said either over the 
phone or upon completion of his conversation. I do know, 
however, that Mr. Hill has performed an entirely satisfactory 
job, that he is daily contacting printers throughout the United 
States, and I have yet to receive any complaints concerning 
his fairness or his methods of dealing with the public. 

Monday, March 10, 1947: The facts concerning the con¬ 
templated action in connection with Mr. William E. Freeman 
(the employee referred to in this charge) are as follows: 

Mr. Freeman returned from the service on February 24,1946. 
The position he held when entering the service (Printing 
Aide) having been abolished while he was in the service, he 
was restored to the rolls as a Technical Assistant (Certifier) 
in the Division of Commercial Planning at his former salary 
(which was the equivalent of CAF-9) plus the adjustments 
he would have received had he not gone into the service. On 
February 24, 1947, the Planning Manager recommended that 
the position of Technical Assistant (Certifier) in the Division 
of Commercial Planning (which had really been established 
to take care of Mr. Freeman when he returned) be abolished 
and that the incumbent be reduced to a grade equivalent to 
CAF-8 under reduction-in-force procedure. The recom¬ 
mendation included a statement to the effect that there were 
no other employees in that competitive area. It was made 
because work in the Division did not justify a continuance of 
the position. It was also made with the knowledge that the 
position held by Mr. Freeman when he went into the service, 
which was abolished while he was in the service, was a tempo¬ 
rary one and that Mr. Freeman accepted appointment thereto 
with the full knowledge that the appointment was of a tempo¬ 
rary nature. 

The contemplated action was discussed with Mr. Freeman 
by the Chief Clerk and, at Mr. Freeman's request, he also dis¬ 
cussed the matter again during a meeting with the Director and 
the Assistant Director of Personnel. 

Following the interview with the Director of Personnel the 
Planning Manager cited a case somewhat similar to Mr. Free¬ 
man’s where the Office had as of that date failed to reduce an 
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employee in salary. As a result of this information, action 
was suspended in both cases pending the preparation of an 
equitable policy in such matters. Pending the adoption of a 
satisfactory policy, every attempt has been made to assign 
both Mr. Freeman and the other employee work of a grade 
commensurate with their salaries. 

Mr. Freeman has suffered no decreases in pay and is now 
receiving the highest rate of pay he has ever received. The 
statements made about this case by Mr. Campbell are typical 
of his attempts to warp facts about which he has no first-hand 
information and, of course, the Director of Personnel made no 
such statement as that attributed to him in the report to you. 

November 7,1947. 

Friday, April 11,1947: There was no transcript made of the 
talk that the Planning Manager gave to his employees; how¬ 
ever, he was instructed to call his employees together and to 
tell them that those who were not meeting Office requirements 
would be dropped or transferred from his division. We thought 
it only fair that all employees be advised that those who were 
a burden to the division and who were not producing would 
not be retained. This was merely an attempt to carry out 
Office instructions which were issued in accordance with the 
President’s Executive Order of February 24,1947. The meet¬ 
ing was attended by the Assistant Director of Personnel and 
the statement can definitely be made that nothing was said to 
the effect that the Office expected to separate anyone who was 
doing a satisfactory job. This was certainly not directed 
toward the veterans or any other one group or individual. I 
do not believe that the American Legion would want a Federal 
official to carry on his rolls a veteran who was not at least try¬ 
ing to do the job for which he was being paid money procured 
through taxes. 

Friday, May 16, 1947: The Office is entirely familiar with 
Mr. Hill’s warning to the career service employee (Mr. Camp¬ 
bell) that he would be separated if he didn’t change his ways, 
and is of the definite opinion that Mr. Hill was more than justi¬ 
fied in this action. We feel that the fact that a veteran or 
anyone else has appealed a decision of the Office to higher 
sources does not justify him violating all established rules and 
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regulations without subjecting himself to the penalties that 
would be enforced upon others for the same violation. If such 
were the case, it would only be necessary for an individual to 
appeal to the Civil Service Commission any action taken by the 
Office and then to immediately set himself up as a privileged 
character to do as he saw fit. We have several thousand 
veterans employed in the Government Printing Office and a 
chaotic condition would certainly exist if they all conducted 
themselves as Mr. Campbell does. 

The following comments are in response to material out¬ 
lined in paragraphs found on pages 3, 4, and 5 and will be re¬ 
ferred to by page and paragraph: 

Page 3, paragraph 2: I have noted page 7 of the transcript, 
and I think that the presentation of the Director of Personnel 
is a very concise, worth-while instruction to the operating offi¬ 
cials. I sincerely trust that they will follow it to the letter. 
A review of this page will very definitely show that nothing 
was said about veterans unless they happened to fall in the 
category of “dead wood,” and again, I believe you will agree 
that goldbricks should not be tolerated. 

Page 4, paragraph 1: You mentioned that you have on file 
pages 5,7,8,9 and 10 of the transcript. It is indeed significant 
that you do not have page 6. This omission is typical of the 
studied attempts of Mr. Campbell to give an erroneous im¬ 
pression of the policy of this Office. I call your particular at¬ 
tention to page 6 of the photostat copy of the transcript 
submitted herewith. The Government service as a whole, 
* and veterans in particular, would be better off if every depart¬ 

ment and agency functioned as outlined therein. 

Page 4, paragraph 2: Again, I have read every word of the 
transcript referred to and cannot possibly see how even a person 
with a jaundiced view could arrive at the stated conclusion. 
Such was not the view of the officials who heard the talk, as is 
demonstrated by the recapitulation of the talk by a member of 
the group who was called on unexpectedly to recap what had 
been said during the meeting. Please read the paragraph 
marked on page 28 of the transcript. 

Page 4> paragraph 3: The uniform efficiency rating system 
applies only to employees whose salary is set by the Classifi- 
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cation Act of 1023. Thus, it does not apply to employees of 
the Government Printing Office, except for a group in the Divi- 
sion of Public Documents. I quite agree with you that when 
an employee’s rate of pay and continuance on the rolls during 
reduction of force are based on a rating, that the employee 
should have a right to appeal. In the Government Printing 
Office, rates of pay are not based on ratings and only these fac¬ 
tors are considered in reduction in force: (1) whether the em¬ 
ployee is a veteran or non veteran; (2) the employee’s civil- 
service status; and (3) the employee’s length of service. These 
factors are objective—factors about which there can be no dif¬ 
ferences of opinion as so often occurs in connection with effi¬ 
ciency ratings—and, of course, an appeal is provided for the 
protection of all employees separated under reduction-in-force 
procedure. 

I have gone into these charges at some length because I have 
taken extreme measures at the Government Printing Office to 
insure that veterans get all the special benefits to which they are 
entitled ai 3re. As you know, I have been a member of the 
American _.gion since it was first organized, and I was an en¬ 
listed man in the first World War. I am proud of my record 
as a veteran and legionnaire, and I am sure that you will agree 
anyone who attempts to impugn this record should have facts 
and not fiction as his basis. 

I appreciate your courtesy in bringing these matters to my 
attention in the manner in which you did and was glad to have 
the opportunity to outline to you the conditions as they 
actually exist. If I may be of further service to you or the 
Legion at any time, please do not hesitate to call upon me. 

Sincerely yours, 


Public Printer. 


EXCERPT FROM THE OFFICIAL TRANSCRIPT OF THE DISTRICT COURT 
PROCEEDINGS OF APRIL 25, 1951 

* * * * * 


Mr. Backus. I am trying to give the Court a little back¬ 
ground of what this case is about. He has cost the Government 
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Printing Office over one-half million dollars in defending this 
case, that is an absolute fact, that is apart from what has hap¬ 
pened to other agencies of the Government. So, this is not a 
small matter to us. 


* . * # • • 

EXCERPT FROM THE OFFICIAL TRANSCRIPT OF THE DISTRICT COURT 
PROCEEDINGS OF MAY 16, 1951 


The Court notices on page 33 of the last hearing, the state¬ 
ment was made by counsel for the defendant that it has cost 
the Government Printing Office over one-half million dollars 
in defending this case. 

Is that a correct statement, sir? 

Mr. Backus. Your Honor, I got that statement from the 
Deputy Public Printer, Mr. Philip L. Cole, and he states that 
this dispute with the plaintiff has cost the Government Print¬ 
ing Office- 

The Court. He said what, sir? 

Mr. Backus. That this dispute, the entire dispute with the 
plaintiff, has cost the Government Printing Office alone about 
a half million dollars. 

The Court. Besides other expenses? 

Mr. Backus. We are not talking about the expenses of the 
Civil Service Commission or the Department of Justice. 

The Court. It is not part of my duty, probably, to enter 
into a criticism of an expense, but it does seem to me that to 
discuss a half million dollars as an expense of defending a suit 
brought by a veteran employee of the Government Printing 
Office is practically incomprehensible. Now, while it is not 
affirmative evidence, of course, to spend that much money to 
defend an action of an employee, for either reinstatement in a 
position which he thinks he is entitled to or for advancement 
he thinks he is entitled to, is by almost necessary inference an 
admission on the part of the Government Printing Office that 
they are willing to go to any ends in order to prevent a man 
from getting what he is asking for and in order to achieve his 
dismissal. 
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The Court has gone over the evidence and the Court has 
no doubt, in its own mind, that the prayer of the plaintiff in 
this complaint should be granted, and the Court will sign an 
order to that effect. 


[Filed May 28, 1951] 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This cause coming on to be heard by the Court, and the 
Court having heard and examined the evidence of record and 
arguments of counsel, and being fully advised herein, makes the 
following: 

findings of Fact 

(1) Plaintiff, an honorably discharged veteran of World War 
II, being a preferential eligible entitled to the benefits of the 
Veterans’ Preference Act of 1944, while employed as a per¬ 
manent Civil Service employee of the Government Printing 
Office, was served on April 29,1949 with ten charges of alleged 
misconduct, and on June 3,1949 was discharged from his posi¬ 
tion by the Defendant, Public Printer. 

(2) Plaintiff, on May 12, 1949 filed a written Answer to the 
alleged charges of the Defendant, Public Printer, in which he 
requested the said Defendant, Public Printer, to state the spe¬ 
cific reasons for which Plaintiff was discharged and requesting 
that he be apprised specifically and in more detail as to such 
charges. 

(3) At no time was Plaintiff advised in writing of all reasons 
specifically and in detail of the charges preferred against him 
sufficient to inform him with reasonable certainty and preci¬ 
sion of the cause for his removal. 

(4) Defendants, Robert Ramspeck, Chairman, U. S. Civil 
Service Commission, Frances Perkins and James Mitchell, 
Commissioners, U. S. Civil Service Commission, did not comply 
with the applicable law and regulations governing appeals 
when considering Plaintiff’s appeal from the wrongful action 
of the Defendant, Public Printer, in discharging him. 
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(5) Plaintiff thereupon exhausted all his administrative 
remedies by appealing from the action of the Defendant, Pub¬ 
lic Printer, to the Defendants, Robert Ramspeck, Chairman, 
U. S. Civil Service Commission, Frances Perkins and James 
Mitchell, Commissioners, U. S. Civil Service Commission, who 
sustained the findings of the Defendant, Public Printer, prior 
to the institution of this suit. 

Upon the basis of the foregoing Findings of Fact, the Court 
makes the following: 

CONCLUSIONS OF LAW 

(1) That the Court has jurisdiction of this cause of action 
over the parties thereto. 

(2) That the charges filed against Plaintiff by the Public 
Printer on April 29, 1949, upon which his wrongful discharge 
was based, do not state “all reasons specifically and in detail 
for any such proposed action” as required by Section 14 of 
the Veterans Preference Act of June 27,1944 (Title 5 U. S. C. 
Para. 861), and, therefore, the findings of the Defendants sus¬ 
taining said charges are null and void and of no legal effect and 
should be set aside by order of this Court. 

(3) That Plaintiff should be restored to duty in the position 
he held in the Government Printing Office and his pay status 
as of June 3, 1949, with all rights, emoluments, advantages 
and privileges flowing from the continuity of service from the 
time of his wrongful discharge on June 3, 1949 to this date 
and henceforth, with like effect as if his service had been 
continuous and uninterrupted since June 3,1949, without being 
required to take a new oath of office; and plaintiff is entitled 
to have all the administrative pay increases, seniority, retire¬ 
ment benefits, leave rights and benefits of every kind, character 
and description that accrued from the time of his wrongful 
separation, on June 3,1949. 

(4) That the findings of the Defendants, Robert Ramspeck, 
Chairman, U. S. Civil Service Commission, Frances Perkins 
and James Mitchell, Commissioners, U. S. Civil Service Com¬ 
mission, denying Plaintiff’s appeal from his wrongful dis¬ 
charge from the Government Printing Office on June 3, 1949, 
should be reversed and set aside and said Commissioners 
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directed to sustain Plaintiff’s appeal and to officially advise 
the Defendant, John J. Deviny, Public Printer, of this action 
in accordance with the Act approved June 22, 1948, Title 5, 
XJ. S. C. Para. 868, and to take such action as may be necessary 
to restore Plaintiff to duty and pay status as of June 3, 1949, 
to the position he held in the Government Printing Office on 
that date, so as to grant him all rights, emoluments, advantages 
and privileges flowing from the continuity of service from 
the time of his wrongful discharge on June 3, 1949, with like 
effect as if his service had been continuous and uninterrupted 
from June 3, 1949, without being required to take a new oath 
of office; and Plaintiff is entitled to have all the administra¬ 
tive pay increases, seniority, retirement benefits, leave rights 
and benefits of every kind, character and description that 
accrued from the time of his wrongful separation on June 3, 
1949. 

May 28th, 1951. 

T. Alan Goldsbobough, 

Judge. 

[Filed May 28,1951] 

FINAL JUDGMENT 

This cause came on to be heard before the Court upon Plain¬ 
tiff’s Motions to Strike Affidavit filed by Defendants and for 
Summary Judgment, and Plaintiff’s Objection to a requested 
interrogatory, all of which, after argument, were overruled 
by the Court, whereupon the case proceeded to trial on the 
merits before the Court, evidence was introduced on behalf 
of Plaintiff and Defendants, and the parties having been heard 
and the Court being of the opinion that the relief asked for 
by Plaintiff in his Complaint should be granted, and the Court 
having made and entered Findings of Fact and Conclusions of 
Law, it is by the Court this 28th day of May, 1951, 

Adjudged, ordered and decreed as follows: 

1. That the action heretofore taken by Defendants which 
resulted in Plaintiff’s wrongful discharge from the Civil Serv¬ 
ice position held by him in the Government Printing Office on 
June 3,1949 be, and the same is hereby set aside as it was con¬ 
trary to law, void and of no effect; and 
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2. That Defendant, John J. Deviny, Public Printer, be, and 
he hereby is ordered to forthwith restore plaintiff, Orton T. 
Campbell, to duty and pay status as of June 3, 1949, without 
the necessity of taking a new oath of office, in the position he 
held in the Government Printing Office on that date with the 
benefit of all rights, emoluments, and privileges flowing from 
the continuity of service from the time of his wrongful dis¬ 
charge on June 3, 1949, with like effect as if his service had 
been continuous and uninterrupted since June 3,1949, without 
being required to take a new oath of office with all the ad¬ 
ministrative pay increases or promotions for the purpose of 
which promotions Plaintiff will be deemed to have received an 
efficiency rating of “Good” or better since June 3, 1949, to¬ 
gether with all seniority, retirement benefits, leave rights and 
benefits of every kind, character and description that accrued 
from the time of his wrongful separation, on June 3,1949; and 
* (3) That the findings of the Defendants, Robert Ramspeck, 

Chairman, U. S. Civil Service Commission, Frances Perkins 
and James Mitchell, Commissioners, U. S. Civil Service Com¬ 
mission, denying Plaintiffs appeal from his wrongful dis¬ 
charge from the Government Printing Office on June 3, 1949, 
are hereby reversed and set aside and said Commissioners di¬ 
rected to sustain Plaintiff’s appeal and to officially advise the 
Defendant, John J. Deviny, Public Printer, of this action in 
accordance with the Act approved June 22, 1948, Title 5, 
IT. S. C. Para. 868, and to take such action as may be neces¬ 
sary to restore Plaintiff to duty and pay status as of June 3, 
4 1949, to the position he held in the Government Printing Office 

\ on that date so as to grant him all rights, emoluments, advan¬ 

tages and privileges flowing from the continuity of service 
from the time of his wrongful discharge on June 3,1949, with 
like effect as if his service had been continuous and uninter¬ 
rupted from June 3, 1949, without Plaintiff being required to 
take a new oath of office; and Plaintiff is entitled to have all 
i the administrative pay increases, or promotions for the pur¬ 
pose of which promotions Plaintiff will be deemed to have 
received an efficiency rating of “Good” or better since June 3, 
1949, together with all seniority, retirement benefits, leave 
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rights and benefits of every kind, character and description 
that accrued from the time of his wrongful separation on June 
3,1949. 

T. Alan Goldsborough, 

Judge . 


[Filed May 29, 1951] 


NOTICE OF APPEAL 


Notice is hereby given that John J. Deviny, Public Printer, 
Robert Ramspeck, Frances Perkins and James Mitchell, United 
States Civil Service Commissioners hereby appeal to the Court 
of Appeals for the District of Columbia from the final judgment 
entered in this action on the 28th day of May 1951. 

Holmes Baldridge, 
Holmes Baldridge, 
Assistant Attorney General. 

E. Leo Backus, 

E. Leo Backus, 

Attorney, Department of Justice. 


Of Counsel: 

Edward H. Hickey, 

Edward H. Hickey, 

Attorney, Department of Justice. 


Filed June 8,1951 


defendants’ statement of points on appeal 


Defendants intend to reply upon the following points on 
appeal in the above entitled cause: 

1. The Court erred in rendering judgment for plaintiff 
against defendants. 

2. The Court erred in failing to render judgment for defend¬ 
ants against plaintiff. 

3. The Court erred in holding that the action taken by de¬ 
fendants resulting in plaintiffs discharge from the Government 
Printing Office on June 3,1949, was contrary to law, void and of 
no effect. 
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4. The Court erred in holding that the charges preferred 
against plaintiff resulting in his separation from office were not 
specific and in detail within the meaning of Section 14 of the 
Veterans Preference Act of 1944. 

5. The Court erred in holding that the United States Civil 
Service Commission did not comply with applicable law and 
regulations governing Section 14 (Veterans Preference Act) 
appeals to the United States Civil Service Commission when 
considering plaintiff’s appeal from discharge from the Govern¬ 
ment Printing Office. 

6. The Court erred in holding that the mandatory power of 
the Court extended to the matters complained of in plaintiff’s 
complaint, which constituted administrative action involving 
judgment and discretion. 

7. The Court erred in holding that the instant suit which 
purported to be one against the federal officers named in the 
complaint was not actually a suit against the United States to 
which the United States had not consented. 

8. The Court erred in granting mandamus, which is an ex¬ 
traordinary remedial process awarded not as a matter of right, 
but in the exercise of sound judicial discretion, and not granted 
to those who do not come into court with dean hands, under 
the circumstances presented on this record. 

9. The Court erred in referring under the purported author¬ 
ity of Rule 29 of the Local Civil Rules of the District of Colum¬ 
bia, and over the objections of defendants this action to the 
Commissioner of Veterans Cases for his preliminary review and 
report. 

10. The Court erred in denying defendants motion to strike 
the Report of the Commissioner of Veterans Cases from the 
record. 

E. Leo Backus, 

E. Leo Backus, 

Attorney, Department of Justice. 

Of Counsel: 

Edward H. Hickey, 

Edward H. Hickey, 

Attorney, Department of Justice. 
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[Filed June 8, 1951] 

DESIGNATION OF RECORD 

Appellants designate the following portions of the record, 
proceedings and evidence to be contained in the record on 
appeal in this action: 

1. Complaint, filed March 30,1950. 

2. Defendants’ motion for summary judgment, filed May 24, 
1950 (omit attached affidavits) 

3. Plaintiff’s “Motion to defer hearing on present pending 
motions,” filed July 18,1950. 

4. Court’s order of July 31, 1951 referring case to the Com¬ 
missioners of Veterans’ cases. 

5. Plaintiff’s Cross-Motion for summary judgment, filed 
August 3,1950. 

6. Court’s order of October 6,1950. 

7. Court’s opinion of October 6,1950. 

8. Defendants’ “Statement for the Record of Defendants 
continuing objections to reference etc”, filed October 18, 1950. 

9. Defendants objections to the Report of the Commission¬ 
ers and motion to strike said report from the record, filed 
November 27,1950. 

10. Court’s order, dated December 8,1950. 

11. Answer, filed January 4, 1951. 

12. Defendants’ Answer to Report of the Commissioners of 
Veterans Cases, filed February 9, 1951. 

13. Defendants’ “Request for admissions under Rule 36”, 
filed March 5,1950. 

14. Plaintiff’s reply to request for admission of facts and of 
genuineness of documents, filed March 15,1951. 

15. Order substituting Robert Ramspeck as party defendant 
in place and stead of Harry B. Mitchell. 

16. Defendants’ exhibits numbers one through nine. 

17. Findings of fact and conclusions of law, filed May 28, 
1951. 

18. Final judgment for plaintiff, dated May 28, 1951. 

19. Notice of appeal, filed May 29,1951. 
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20. Defendants’ Statement of Points On Appeal- 

21. This designation. 


E. Leo Backus, 

E. Leo Backus, 
Attorney, Department of Justice. 


Of Counsel: 

Edward H. Hickey, 

Edward H. Hickey, 

Attorney, Department of Justice. 


[Filed June 16, 1951] 

COUNTER DESIGNATION OF RECORD 

Appellee designates the following portions of the record, 
proceedings and evidence to be contained in the record on 
appeal in this action: 

1. Plaintiff’s Request for Admissions to the Civil Service 
Commissioners and Exhibits A, B, and C attached thereto 
filed July 11,1950. 

2. Plaintiff’s Request for Admissions to the Public Printer 
and Exhibits numbered 1 and 2 attached thereto, filed July 

11.1950. 

3. Plaintiff’s Memorandum to the Commissioner of Veter¬ 
ans’ Cases, filed July 11,1950. 

4. Defendants’ motion to stay proceedings, filed September 

5.1950. 

5. Court’s order filed September 15, 1950, staying proceed¬ 
ings. 

6. Report of Commissioner on Motions Pending, filed No¬ 
vember 24,1950. 

7. Plaintiff’s motion to strike affidavit and appendices of 
Philip L. Cole filed March 15,1951. 

8. Plaintiff’s Motion for Summary Judgment with Points 
and Authorities, and Exhibits A through H, filed March 31, 
1951. 

9. Defendants’ Memorandum on the Question of Specificity, 
filed April 27,1951. 
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10. Plaintiff’s Reply to Defendants’ Memorandum on the 
Question of Specificity and Exhibits A, B, and C attached 
thereto filed May 2, 1951. 

11. Plaintiff’s Exhibits Numbered 1 and 2. 

12. The complete official stenographic transcript of trial. 

13. This Counter Designation of Record. 

Warren E. Miller, 

Warren E. Muller, 
Attorney for Plaintiff. 


a. n. government printing orncci i»»> 
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QUESTIONS PRESENTED 


1. Whether the appellee is entitled to eqnitable relief re¬ 
instating him to the civil service position in the Government 
Printing Office from which he was discharged after the dis¬ 
charge has been upheld by the Civil Service Commission. 

2. Whether, (A) the procedure utilized to effect appel¬ 
lee’s discharge pursuant to Section 14 of the Veterans 
Preference Act (5 U. S. C. 863) required that a judicial type 
of hearing on his appeal to the Commission be afforded 
appellee, (B) the appeal procedure was unfair and the Com¬ 
mission’s decision arbitrary and (C) the charges against 
appellee were not specific and in detail. 

3. Whether the reference of the case to the Commissioner 
of Veterans Cases under Rule 29 of the Local Civil Rules 
of the United States District Court for the District of 
Columbia, was erroneous and in conflict with Rule 53(b) of 
the Federal Rules of Civil Procedure. 
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©niteb States Court of Appeals 

FOE THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11036 

John J. Deviny, Public Printer, Robert Ramspeck, Fran¬ 
ces Perkins, James Mitchell, United States Civil 
Service Commissioners, appellants 


v. 

Orton T. Campbell, appellee 


APPEAL FROM JUDGMENT OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

The proceedings which have given rise to the present 
appeal were instituted in the court below by the appellee, 
as an action arising under Section 14 of the Veterans Pref¬ 
erence Act of 1944, as amended, (5 U.S.C. 863) and the 
civil service regulations issued thereunder. The complaint 
sought mandatory or injunctive relief and a declaratory 
judgment against defendants, John J. Deviny, the Public 
Printer, and Harry B. Mitchell, Frances Perkins, and James 
Mitchell, the United States Civil Service Commissioners. 
By order dated May 8, 1951, Robert Ramspeck was sub¬ 
stituted as party defendant in place and stead of Harry 
B. Mitchell upon resignation of the latter. (J. App. 1,159). 
The specific relief sought was the invalidation of appellee’s 
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separation and removal from office, and reinstatement to 
his former position in the Government Printing Office, 
appellee contending that the procedures utilized to effect 
his dismissal failed to conform to applicable laws and 
regulations (J. App. 2-4). Upon trial of the issues, the 
court sustained the appellee’s complaint, and ordered his 
reinstatement forthwith (J. App. 234). 

Findings of fact, conclusions of law and judgment were 
entered on May 28,1951 (J. App. 232-234). An application 
by appellants for stay of the judgment pending appeal was 
denied by the district court on May 28, 1951. Appellants 
filed notice of appeal on May 29,1951, and on the same date, 
on the basis of a preliminary record, made application 
to this Court for stay of judgment pending appeal. The 
application was grounded upon the assertion that there 
was substantial doubt as to the validity of the judgment 
entered below, and that its interim enforcement would 
result in irreparable injury to the United States. This 
Court granted a temporary stay of ten days on May 29, 
1951, and an indefinite stay pending disposition of the 
present appeal on June 8, 1951. 

Jurisdiction of the Court below was based upon the 
District of Columbia Code, Tit. 11 (1940 Ed.); Federal 
Declaratory Judgment Act, 28 U.S.C. 2201, 2202; Rule 
57, Federal Rules of Civil Procedure; Administrative 
Procedure Act, 5 U.S.C. 1001 et seq.; Veterans Preference 
Act of 1944, supra (J. App. 2). 

This Court has jurisdiction to review the judgment 
below under 28 U.S.C. 1291. 

STATEMENT OF THE CASE 

Appellee, Orton T. Campbell, a veteran of World War 
II, is a former employee of the Government Printing Office, 
discharged for cause, from the position of Planner (J. App. 
14)J Under date of April 29, 1949, a letter was directed 

1 Prior to the present action, appellee brought suit against the 
Public Printer and the Civil Service Commission, appellants herein, 
demanding that he be placed in a certain supervisory post in the 
Government Printing Office, claiming that said position represented 
proper restoration upon his return from military service to his 
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to the appellee from Mr. John J. Deviny, the Pnblic Printer, 
proposing his removal from the service on the basis of 
ten charges of misconduct, involving libel and insubordina¬ 
tion. According to the charges, appellee defied specific 
orders and made false accusations of criminal conspiracy, 
perjury, fraud and corruption against his superiors. The 
letter advised appellee of his right to reply to the charges 
personally and in writing within fifteen days from the date 
of receipt. (J. App. 7-9). 

Appellee replied to the charges by letter of May 12, 1949 
(J. App. 11-13). The Public Printer reviewed the charges 
and appellee’s answer, determined that the charges were 
sustained, and that appellee’s separation from the service 
should be effected. (J. App. 14). 

Thereafter, by letter of June 3, 1949 from the Public 
Printer, by Mr. H. H. Wright, Chief Clerk, appellee was 
advised of the decision to dismiss him, effective at the close 
of business June 3, 1949, and of his right to appeal to the 
United States Civil Service Commission (hereinafter re¬ 
ferred to as “Commission”) under the provisions of Sec¬ 
tion 14 of the Veterans Preference Act. 

Appellee appealed to the Commission by letter of June 9, 
1949, and his case was docketed for investigation and adju¬ 
dication. During the Commission investigation, photostats 
and copies were obtained of pertinent documents in the 
files of the Government Printing Office. In addition, affi¬ 
davits were secured from appellee and from the following 

former position in the Government Printing Office. The claim was 
founded upon Section 8 of the Selective Training and Service Act 
of 1940, as amended, 54 Stat. 865, 890. The claim was rejected as 
being without justification by the Government Printing Office and 
the Civil Service Commission. In a later District Court action, 
(D.C.) the complaint was dismissed, and summary judgment 
entered in favor of the Government. (81 F. Supp. 657) (1949). 
Appellee appealed to this Court. (No. 10147). Upon being advised 
of appellee’s subsequent separation, this Court refused to hear the 
appeal because of possible mootness, and stayed further proceed¬ 
ings pending final determination of such administrative and judicial 
action as might be pursued by appellee in connection with his 
discharge from federal service. The appeal is still pending, and 
pursuant to order, dated June 13, 1951, will be heard successively 
on the same day as the instant appeal. 
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officials and employees of the Government Printing Office: 
Bussell H. Herrell, Executive Officer; F. E. Cristofame, 
Comptroller; S. Preston Hipsley, Director of Personnel; 
Eustis E. Morsberger, Assistant to the Planning Manager; 
Emmett I. Hill, former Director of Commercial Planning; 
Louie W. Panneton, Assistant Director for Planning Pro¬ 
curement; John H. Gruver, Veterans Coordinator; Harry 
E. Widmayer, Planner in Charge; Clarence T. Crown, 
Planner in Charge; William T. Meany, Planner in Charge; 
John J. Rowe, Planner in Charge; Frank S. Knoblock, 
Planner; Ewell Baulsir, Supervisor, Commercial Planning 
Procurement Unit; Robert E. Quirk, Planner; Massie 
Blankinship, Planner; Donald S. Funk, Senior Clerk; Wil¬ 
liam E. Freeman, Planner in Charge; William H. Wannell, 
Senior Clerk; Merle M. Gilroy, Planner; Roy S. Musick, 
Planner; Neilson McGown, Linotype Operator; Milo C. 
Anderson, Linotype Operator in Charge; and Morris H. 
Reaves, Superintendent in Composition (J. App. 18, 19). 

Following the completion of the investigation, at appel¬ 
lee’s request, a hearing was held in the Commission on 
August 16 and 18, 1949. Appellee and his counsel were 
present during the hearing. He testified in his own behalf, 
and in addition, offered the testimony of Mr. Herbert J. 
Jacobi. The Government Printing Office was represented 
by Mr. Mellor. Subsequent to the hearing, a summariza¬ 
tion was prepared of the relevant facts, representations and 
questions in issue in connection with the appeal as developed 
during the hearing. Copies of this summarization were 
submitted to the parties for their review and signature. 
Appellee and his counsel signed and returned the summari¬ 
zation with notations of typographical errors. Mr. Mellor 
returned his copy without notation. 

The photostats and copies of documents secured during 
the investigation by the Commission, the affidavits, the 
signed summarization copies, and all memoranda and cor¬ 
respondence in connection with the case were incorporated 
into the Commission’s appeal file which at all times has 
been available for inspection by the parties. All matters 
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therein were considered in connection with determination of 
the case by the Civil Service Commission (J. App. 19). 

On November 4, 1949, the Chief Law Officer of the Com¬ 
mission found that the removal of appellee was for snch 
cause as would promote the efficiency of the service, and in 
accord with the procedural requirements of the Veterans 
Preference Act of 1944. All ten of the charges were sus¬ 
tained. The text of the decision is set forth at page 17 of 
the Joint Appendix. 

Appellee was advised of the decision of the Chief Law 
Officer by letter dated November 4,1949, and notified of his 
right to a further appeal (J. App. 17, 48). He filed an 
appeal with the Board of Appeals and Review of the Com¬ 
mission, and requested and was granted a hearing before 
the Board on January 24, 1950. The Board of Appeals 
and Review, after consideration of the entire record includ¬ 
ing the hearing of January 24,1950, affirmed the decision of 
the Chief Law Officer sustaining appellee’s dismissal. The 
Board’s decision was transmitted to appellee by letter dated 
February 14,1950 (J. App. 48). 

Thereafter, on February 14, 1950, appellee appealed to 
the Civil Service Commissioners, Mitchell, Perkins and 
Mitchell, who, after consideration of the entire record, 
affirmed the decisions reached below. Appellee was advised 
of this decision by letter dated March 17, 1950 (J. App. 49). 

Subsequently, on March 29, 1950, appellee instituted suit 
in the District Court for the District of Columbia. The com¬ 
plaint was confined to alleged errors or deficiences in the 
procedure utilized to effect appellee’s dismissal, with no 
issue raised as to the merits of the charges against him. 
The alleged procedural errors, in substance, were (a) that 
the Civil Service Commission in considering appellee’s ap¬ 
peal failed to provide appellee with a “judicial” type of 
hearing in connection with the charges against him; and (b) 
that the charges were not specific and in detail as required 
by Section 14 of the Veterans Preference Act (J. App. 1-4). 

The defendants moved for summary judgment with sup¬ 
porting affidavits (J. App. 5-49). On appellees’ motion, the 
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District Court referred this case to the Commissioner of 
Veterans Cases, overruling appellants objections repeated 
at every stage of the reference (J. App. 65-70). Appellee 
then filed a cross motion for summary judgment (J. App. 
66), and the case was heard by the Commissioner of Vet¬ 
erans Cases on the affidavits supporting the cross motions 
for summary judgment. 

The Commissioner of Veterans Cases filed a report stat¬ 
ing that the case could not be disposed of on summary judg¬ 
ment, but that the plaintiff appellee should be granted leave 
to amend his complaint to bring in issue the merits of the 
grounds of his discharge, in addition to the procedure. The 
report; was confirmed over appellants’ objection (J. App. 
71-132). Appellee, however, failed to amend his complaint 
as suggested in the report. Thereafter, appellee filed 
another motion for summary judgment, which was denied 
on the ground that the case was on its way to the trial court 
(J. App. 156,157). 

At the trial, the evidence adduced consisted of the docu¬ 
mentary evidence previously submitted in support of the 
cross motions for summary judgment with a few additional 
documents supplying further details on the same facts (J. 
App. 5,15,154-156,160-230). The court sustained the com¬ 
plaint, finding that the procedure used in discharging appel¬ 
lee did not comply with Section 14 of the Veterans Prefer¬ 
ence Act. Accordingly, the court below ordered appellee’s 
reinstatement to his former position as an employee of the 
Government Printing Office (J. App. 234). 

STATUTE AND REGULATIONS INVOLVED 

Section 14 of the Veterans Preference Act of 1944 as 
amended, 56 Stat. 390, 61 Stat. 723, 5 U.S.C. 863 provides 
in relevant part: 

No permanent or indefinite preference eligible, who 
has completed a probationary or trial period employed 
in the civil service, or in any establishment, agency, 
bureau, administration, project, or department, here¬ 
inbefore referred to shall be discharged, suspended 
for more than thirty days, furloughed without pay, re- 
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duced in rank or compensatitn, or debarred for future 
appointment except for such cause as will promote the 
efficiency of the service and for reasons given in writ¬ 
ing, and the person whose discharge, suspension for 
more than thirty days, furlough without pay, or reduc¬ 
tion in rank or compensation is sought shall have at 
least thirty days’ advance written notice (except where 
there is reasonable cause to believe the employee to 
be guilty of a crime for which a sentence of imprison¬ 
ment can be imposed), stating any and all reasons, 
specifically and in detail, for any such proposed ac¬ 
tion; such preference eligible shall be allowed a rea¬ 
sonable time for answering the same personally and 
in writing, and for furnishing affidavits in support of 
such answer, and shall have the right to appeal to the 
Civil Service Commission from an adverse decision of 
the administrative officer so acting, such appeal to be 
made in writing within a reasonable length of time 
after the date of receipt of notice of such adverse de¬ 
cision; Provided, that such preference eligible shall 
have the right to make a personal appearance, or an 
appearance through a designated representative, in 
accordance with such reasonable rules and regulations 
as may be issued by the Civil Service Commission; 
after investigation and consideration of the evidence 
submitted, the Civil Service Commission shall submit 
its findings and recommendations to the proper ad¬ 
ministrative officer and shall send copies of same to 
the appellant to his designated representative, and 
it shall be mandatory for such administrative officer 
to take such corrective action as the Commission fin¬ 
ally recommends. * * *” 

Pertinent regulations of the United States Civil Serv¬ 
ice Commission, Part 22, 5 C.F.R., 1949 Ed., implementing 
Section 14 of the Veterans Preference Act are set forth in 
Appendix A to this brief. 

Rule 29 of the Local Civil Rules of the United States 
District Court for the District of Columbia is set forth as 
Appendix B to this brief. 

SUMMARY OF ARGUMENT 

I. The procedures utilized in effecting appellee’s dis¬ 
missal from his civil service position were in accord with 
section 14 of the Veterans Preference Act. In a suit for 



reinstatement to a federal civil service position, the court 
may determine only whether there w r as compliance with 
the procedural requirements of the statute. Answering 
each of appellee’s claimed procedural irregularities, we 
show: 

(A) Section 14 of the Veterans Preference Act does not 
require a judicial type of hearing on an appeal to the Civil 
Service Commission. Such a drastic innovation requires ex¬ 
press statutory provision, and there is no such express pro¬ 
vision in the statute. On the contrary, the language of 
Section 14 is inconsistent with any requirement for a ju¬ 
dicial type hearing. Nothing in the legislative history 
suggests that a judicial type of hearing is required. The 
Civil Service Commission was a sponsor of the legislation, 
and its regulations, which do not provide for any judicial 
hearing, are particularly entitled to great weight. The 
selection or tenure of an officer or employee of the United 
States is expressly exempt from the Administrative Pro¬ 
cedure Act and this exemption, together with the fact that 
the Administrative Procedure Act is a later enactment, 
conclusively demonstrates that Section 14 of the Veterans 
Preference Act does not require a judicial type of hearing 
on appeals to the Commission. 

(B) The appeal procedure is fair and in compliance with 
the statute, and the decision of the Commission is based on 
substantial evidence. The procedure involves a thorough 
and painstaking investigation into the case, affording the 
employee a full opportunity to meet the charge and evi¬ 
dence against him. The employee has three appeals within 
the Commission. This procedure was followed to the full¬ 
est extent in the case at bar and appellee has no ground for 
complaint. The decision of the Civil Service Commission 
is supported by substantial evidence. Proof of eight 
charges rest upon undisputed documentary evidence, the 
other two charges are otherwise fully proved, and each 
charge is sufficient in itself to warrant dismissal from 
service. 

(C) The charges against appellee w T ere specific and in 
detail. In his answer and on appeal to the Commission, 
appellee objected, on this ground, only to charges 1, 2, 3, 
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G and 7. He is confined to these objections here. The 
specificity of each of the objected charges is demonstrated 
by its terms and context. Each charge had a definite set¬ 
ting, known to appellee, and contained a specific reference 
to the incident involved in the charge, enabling appellee to 
make his answer. In any event, any lack of specificity in 
charges 1, 2, 3, 6 and 7 is not a ground for relief, since 
appellee’s discharge can be supported on the remaining 
charges, each of which was a separate and independent 
count; moreover, each charge has been upheld as sufficient • 
by the Civil Service Commission, and any lack of specificity 
was cured on appeal to the Commission, where all the j 
charges and evidence were made known to appellee and j 
he was given a fresh opportunity to answer them. 

• 

II. The court below erred in referring this action to the i 

Commissioner of Veterans Cases under Rule 29 of the ! 

Local Civil Rules of the District Court for the District of j 

Columbia. Rule 29 does not apply to suits for reinstate- ! 

ment to a civil service position but only to suits concern- ! 

ing monetary benefits like insurance, compensation or j 

emergency officer’s pay, due to veterans or their depend- j 

ents. There was no necessitv for the reference of the case j 

* 

at bar, it involving no disputed questions of fact, but only 
questions of law. Any construction of Rule 29 which re- ! 
quires reference of the case at bar is invalid as being in i 
conflict with Rule 53(b) of the Federal Rules of Civil Pro- j 
cedure, which limits judicial references to exceptional ! 
cases. This was not an exceptional case. 

i 

ARGUMENT ! 


The Procedures Utilized in Effecting Appellee’s Dismissal from I 
Service Complied with Section 14 of the Veterans Preference j 
Act 

| 

Appellee does not, nor can he properly, challenge the 
ultimate factual findings and determination of the Govern- ' 
ment Printing Office and the Civil Service Commission 
that he was guilty of the charges against him. Under the j 
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fixed rule, established by a host of decisions from which 
there has been no deviation, the- courts will not intervene 
in the internal administration of the Executive Branch of 
the Government, or review or retry the merits of the 
charges, or the factual basis for the administrative deter¬ 
mination. The Courts, at most, will determine only 
whether there was compliance with statutory procedural 
requisites relating to dismissals. Keim v. United States, 

177 U. S. 290 (1900); Eberleiny. United States, 257 U. S. 82 
(1921); Bailey v. Richardson et al., 86 App. D. C., 248; 182 
F. 2d 46 (1950), affirmed by an equally divided court, 341 
U. S. 918. Carter v. Forrestal, et al., 85 App. D. C. 53,175 
F. 2d 364, cert. den. 338 U. S. 832 (1949). 

Appellee claims that the administrative proceedings re- i 

suiting in his dismissal from service violated the statute in 
three respects: (A) that he vras not granted a judicial type 
of hearing on his appeal to the Commission, (B) that the 
appeal procedure and decision was arbitrary and unreason¬ 
able, and (C) that the charges against him were not specific 
and in detail. We submit that appellee’s discharge com¬ 
plied with all statutory requirements and there is no merit 
to any of these contentions, which we now discuss in detail. 

A. Section 14 of the Veterans Preference Act Does Not 
Require a Judicial Type of Hearing on an Appeal to 
the Civil Service Commission 

Section 14 of the Veterans Preference Act does not ex¬ 
pressly provide for a judicial type of hearing on an appeal 
of a discharged federal employee to the Civil Service Com¬ 
mission. The lack of this express requirement is in itself 
sufficient to dispose of appellee’s claim for such a hearing. 

In the absence of statute, a federal employee has no rights 
of any kind, procedural or otherwise, to his position, and any 
claim of right must be found upon a statute expressly limit¬ 
ing executive discretion with regard to the tenure of federal 
employees. Keim v. United States, 177 U.S. 290 and cases 
cited, supra. As this Court said in the Bailey case: 

“Never in our history has a Government administra¬ 
tive employee been entitled to a hearing of the quasi- 
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judicial type upon his dismissal from Government 
service. 2 

It would, therefore, require express statutory provision 
to make the drastic innovation of a judicial hearing in 
connection with the dismissal of a federal employee. 
Bailey v. Richardson, supra . See also, United States 
v. Standard Oil Company, 332 U. S. 301. Section 14 
not only fails to make such an express provision, on the 
contrary, its language suggests that no due process hear¬ 
ing was intended. The section speaks only of an “appeal’’ 
and not a hearing. Judicial appeals are not accompanied 
by hearings at which evidence is taken. The Commission 
does not have power under the Veterans Preference Act 
or any other legislation to issue subpoenas in connection 
with appeals. 5 CFR 22.9(f). Appendix A, infra, 30.) 
This power would be essential if the Commission were em¬ 
powered to afford a federal employee the right to be con¬ 
fronted with hostile witnesses. Moreover, if a due process 
hearing were intended, it would hardly be necessary to 
provide expressly, as Section 14 does, for the right on ap¬ 
peal “to a personal appearance, or an appearance through 
a designated representative.” 

Appellees can get no support out of the remaining refer¬ 
ences to appeal procedure in Section 14. The Commission 
is directed to act after “investigation and on the evidence 


2 This Court went on to say: 

"That record of a hundred and sixty years of Government ad¬ 
ministration is the sort of history which speaks with great force. 
It is pertinent to repeat in this connection that the Lloyd-LaFollette 
Act, sponsored and enacted by advocates of a merit classified 
government service, expressly denies the right to such a hearing. 
Moreover, in the acute and sometimes bitter historic hundred-year 
contest over the wholesale summary dismissal of Government em¬ 
ployees, there seems never to have been a claim that, absent 
congressional limitation, the President was without constitutional 
power to dismiss without notice, hearing or evidence; except for 
the question as to officials appointed with the advice and consent 
of the Senate. ... In the absence of statute or ancient custom to 
the contrary, executive offices are held at the will of the appointing 
authority, not for life or for fixed terms.” 86 App. D.C. at.ir> 
18? f. 2d at 57, 
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submitted to it,” and “to submit its findings and recom¬ 
mendations” to the employing agency. These words must 
be taken in their context, and like the use of the word “evi¬ 
dence” in Executive Order 9835, do not import judicial 
procedures where they are not otherwise authorized or re¬ 
quired. Bailey v. Richardson , 86 App. D. C.<i5Vl82 F. 2d 
at 52. 

Apart from the text of Section 14 there is nothing in its 
legislative history -which suggests that a due process hear¬ 
ing was to be inaugurated by the statute. The Veterans 
Preference Act was enacted with the support of the Civil 
Service Commission; its then Chairman, Mr. Arthur S. 
Flemming, was a chief witness for the bill explaining its 
provisions to the Senate committee (Hearings before Senate 
Committee on Civil Service, 78th Cong. 2nd Sess. on S.1762 
and H. R. 4115); yet the regulations of the Commission do 
not provide for a judicial type of hearing on Section 14 
appeals.' In view of this legislative background, the ad¬ 
ministrative interpretation is particularly entitled to great 
weight. 

The validity of the regulations of the Commission is con¬ 
firmed by the Administrative Procedure Act, which is 
doubly significant and conclusive of the issue here. That 
Act expressly exempts from its requirement of a judicial 
type of hearing as a condition to an administrative de¬ 
cision, “the selection or tenure of an officer or an employee 
of the United States.” 5 U.S.C. 1004. The Administrative 
Procedure Act vras enacted in June 1946, two years after 
the Veterans Preference Act of June 27, 1944. Its exemp¬ 
tion not only resolves the issue but, as a later enactment on 
the subject (See United States v. Hutches on^^U.S. 
confirms appellants’ position that Section 14 of the Veterans 
Preference Act does not by its terms require a judicial 
type of hearing on appeals to the Commission. 

It may be noted that even if the Commission erred in fail¬ 
ing to give appellee a judicial type of hearing on his appeal 
from his discharge, appellee would not be ^-entitled to re¬ 
instatement but only to a new appeal to the Commission. 
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Appellee’s discharge became effective, in accordance with 
the statute, upon notice of adverse action by the employing 
agency. 

B. The Appeal Procedure is Fair and in Compliance with 

the Statute and the Decision of the Commission is 

Based on Substantial Evidence 

1. The procedure is fair and in compliance with statute . 
The Commission procedure relating to appeals under Sec¬ 
tion 14, as established under Civil Service Regulations, (5 

C. F.R. Part 22, Appendix A infra) provides as follows: 

A written appeal from the dismissal is filed by an em¬ 
ployee in the Washington, D. C., area with the Chief Law 
Officer of the Commission (22.6); the appeal sets forth the 
facts and circumstances of the adverse decision, and is ac¬ 
companied by copies of the charges, answer, affidavits in 
support of the appeal as the employee may wish to submit. 
(22.5) The case is then docketed for investigation and 
decision. (22.7) The investigation is an exhaustive one, 
(as the record in this case so amply attests), witnesses are 
interviewed (including witnesses suggested by the appel¬ 
lant), agency records examined, pertinent documents in the 
files of the agency photostated or copies obtained, affidavits 
of employees of said agency secured. The investigation 
also includes the interrogation of the administrative offi¬ 
cers who made the decision, and other officials of the agency 
concerned. (22.8) 

The information gathered in the investigation is made 
available to the aggrieved employee, and he is invited to 
insert his side of the case into the record of investiga¬ 
tion. (22.8(c)) In point of fact the entire Commission file 
with all documents and statements of witnesses was opened 
to appellee. After the investigation is completed, the 
employee is granted an oral hearing before the Commission. 
Representatives of the employing agency are invited to at¬ 
tend and participate. At the hearing, the employee may be 
represented by counsel, submit evidence, introduce witnesses 
and file briefs. (22.9) 
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At the conclusion of the hearing, a summarization is pre¬ 
pared of the relevant facts, representations, and questions 
in issue in connection with the appeal as developed during 
the hearing, and copies of such summarizations are sub¬ 
mitted to the parties for their review and signature. 3 
(22.9(e)) The decision on an appeal by the Chief Law Of- 
• ficer is made in a finding consisting of an analysis of the evi¬ 
dence, the reasons for the conclusions reached, and the 
recommendation for action to be taken by the employing 
agency concerned. A copy is furnished to the employee 
with a notification of his right to further appeal. (22.10) 
The employee may appeal from the decision of the Chief 
Law Officer to the Board of Appeals and Review of the 
Commission. The Board reviews the record, and in its 
discretion may grant an additional hearing with the right 
to introduce evidence and present witnesses. The decision 
of the Board is furnished the employee. (22.11) A final 
appeal may be thereupon taken to the three Civil Service 
Commissioners, who may allow- an additional oral hearing. 
(22.11(e)) 

This procedure was followed in full in the case at 
bar. (J. App. 15-49) It afforded appellee “the fullest op¬ 
portunity to present his case and he availed himself of the 
opportunity.” He cannot complain here. Friedman v. 
Schwellenbach, supra, 81 App. D.C. at 368,159 F. (2d) at 25. 

2. The decision of the Civil Service Commission is amply 
supported by substantial evidence. Appellee’s contention 
that the decision of the Commission is arbitrary and unrea¬ 
sonable, without any foundation in fact, is fully answered 
by the record. The merits of the decision are not subject to 
judicial review, Carter v. For rested, supra, but if it were, it 
is free from error, being supported by substantial evidence. 
The proof of all but charges 7 and 10, which are otherwise 
fully proved, rests upon undisputed documents. Each 
charge is in itself sufficient to warrant discharge. Appellee 


3 The summarization in the present case included a verbatim 
report of the hearing testimony. A copy of the transcript of the 
proceedings is part of this record on appeal, but because of its 
length not printed in the Joint Appendix. 
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admitted distributing copies of the brief with handwritten 
notations, as alleged in charge 1. (J. App. 23, 24). Read¬ 
mitted the memorandum to Widmayer, referred to as dis¬ 
respectful in charge 2. He did not deny his libelous remarks 
about his superiors quoted from text in charge 3. (J. App. 
28-30). He denied any connection with the libelous leaflet 
described in charge 4, but his responsibility for it is clearly 
proved by the admitted circumstances of its issuance and 
distribution. (J. App. 31-34). He admitted converting offi¬ 
cial documents to his personal use as set forth in charge 5, 
his defense was that they were not official papers. (J. App. 

34, 35). His denial that he had supplied confidential official 
documents to his representative, as alleged in charge 6, is 
disproved by the written statement of his representative 
that the documents were supplied to it by appellee. (J. 
App. 36-38). He did not deny the detailed evidence in the 
Commission file of his disorderly conduct, alleged in 
charge 7. (J. App. 38-40). He admitted that he wrote that j 
the Director of Personnel had committed perjury in connec¬ 
tion with his case, as alleged in charge 8; his defense was 
that his libel was merely “erroneous’’ or 1 ‘inaccurate.’* j 

(J. App. 40-43). He likewise admitted his libel of perjury j 
against the Director of Commercial Planning, as alleged in 
charge 9. (J. App. 43,44). Appellee met charge 10, relating j 
to undue use of telephone for personal business, only by 
claiming that he had not made more use of it for personal 
business than other employees. (J. App. 44, 45). 

On the record before the Commission, which is the sole j 
record before this Court, appellee is plainly guilty of serious j 
misconduct. He has rendered himself useless for further j 
service in the Government Printing Office. He has insulted i 
his superiors, defied their authority, and made his personal | 
case more important than his work. ! 

i 

C. The Charges Against Appellee were Specific and in De- j 
tail, in Compliance with Section 14 of the Veterans j 
Preference Act 

1. The only charges in question are charges 1 , 2 , 3, 6 and 7. | 
Section 14 of the Veterans Preference Act, supra , provides | 


i 

i 
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that the employee, upon discharge, shall have written notice, 
“stating any and all reasons, specifically and in detail,” for 
any such proposed action. The court below erred in holding 
that each of the ten charges against appellee violated this 
statutory requirement (J. App. 232). 

In his answer to the ten charges, appellee demanded 
further specific details only as to charges 1, 2, 3, 6, and 7. 
(J. App. 11-13). He made no objection on this score to 
charges 4, 5, 8, 9, and 10. On his appeal to the Commission, 
appellee confined himself to these same objections. (J. 
App. 164-166). 

At one point in the lower court proceedings, appellee con¬ 
ceded that charges 2 and 3 -were legally sufficient, but at¬ 
tacked charge 5. He ultimately asserted that all ten speci¬ 
fications were vague and indefinite. 

Appellee is confined here to the objections as to specificity 
of charges which he made in his answer and on appeal. By 
answering charges 4, 5, 8, 9, and 10 without objection as 
to their specificity, appellee waived any objection on that 
score. Doty v. Love, 295 U. S. 64, 74. Moreover, the Com¬ 
mission is the final administrative authority to which appeal 
is required before resort can be had to the courts. Johnson 
v. Nelson, 86 App. D. C. 98, 180 F. (2d) 386, certiorari 
denied 339 U. S. 957. It would obviously destroy the author¬ 
ity of the Commission and the requirement of prior appeal, 
if new matters could be raised on judicial review of a Com¬ 
mission determination. Tagg Bros, and Moorhead v. U. S., 
280 U. S. 420, 443-445. 

2. Charges 1, 2,3, 6 and 7 are specific and detailed. The 
specificity of charges 1, 2, 3, 6, and 7 can be readily demon¬ 
strated, both on their face and in their context. Specificity 
depends upon the facts of each case. Deak v. Pace, — App. 
D.C. —, 185 F. 2d 997. All the charges relate to a single 
matter in which appellee was the principal actor: he had as¬ 
serted a claim to reinstatement, upon return from military 
service, which had been denied; the charges relate to his 
conduct in connection with his prosecution of this claim. 
The proceedings before the Commission disclosed that appel¬ 
lee, while denying the legal significance of his actions, was 
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well aware of his acts and of the documents which are re¬ 
ferred to in the charges. (J. App. 17-48) 

Charge 1 reads as follows: 

On or about April 12, 1949, without authority, you 
distributed on office time to employees of this office 
printed copies of your brief filed in the United States 
Court of Appeals, containing controversial material 
and marginal notes in your handwriting, which would 
tend to lower morale and efficiency by creating disre¬ 
spect for the Public Printer and other officials, and 
dissatisfaction and discontent among employees. 

The charge specifically directs appellee’s attention to 
(a) his Court of Appeals brief, and copies thereof, (b) the 
handwritten notations contained therein which were stated 
to be disrespectful and derogatory, (c) the fact that said 
handwritten notes were in appellee’s own handwriting, (d) 
the fact that appellee was charged with distributing said 
copies among employees of the office. In his answer, ap¬ 
pellee admits that he knew the brief in question and that 
he had distributed copies of it among employees of the 
Government Printing Office. He merely denied distribut¬ 
ing copies without authority on office time (J. App. 11). 
Appellee’s claim that his discharge is illegal, because he 
was not apprized of the exact nature of the handwritten 
notes, is frivolous. At the hearing before the Commission, 
he admitted that the handwriting was his, a fact plainly 
known to him and to his superiors from the outset. (J. 
App. 24,173-185). NLRB v. MacKay Co 304 U. S. 333, 349. 

Charge 2 reads as follows: 

Your memorandum dated August 21, 1947 to Mr. 
Harry E. Widmayer, Chief, Qualifications, Records 
and Certification section, copy of which is attached 
hereto. The memorandum itself and the acts which 
accompanied its preparation and presentation are dis¬ 
respectful, insubordinate, and a violation of regula¬ 
tions. 

This charge (a) directed appellee’s attention to his mem¬ 
orandum, dated August 21, 1947, to Mr. Harry E. Wid¬ 
mayer, and attached as an accompanying exhibit, a photo- 
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static copy of the memorandum (J. App. 10), (b) stated that 
the memorandum itself constituted disrespect and insub¬ 
ordination. 

We submit that the charge is wholly sufficient, the ref¬ 
erence to the momorandum is specific, its specificity identi¬ 
fies any incidents connected with its preparation and pres¬ 
entation and applicable regulations. In any event, the 
charge alleges that the memoradum itself was disrespect¬ 
ful and insubordinate, and to this extent it is a charge 
of misconduct warranting discharge, free from any shadow 
of indefiniteness. 

Charge 3 reads as follows: 

Your making of false and unfounded charges against 
officials of this Office, as illustrated by the following 
quotation from your letter of February 3, 1948, to the 
Comptroller of the Government Printing Office: “ # * * 
Further, I wish to state that the vicious attempt to 
connect Miss Dirscoll with my personal affairs is but 
another example of the craven acts of unfounded, 
vague accusations and discriminations that have been 
meted out by the fertile imagination of the two above- 
named officials (The Director of Personnel and the Di¬ 
rector of Commercial Planning). There seemingly are 
no depths too deep for their unethical practices or 
their imagining something today and tomorrow stat¬ 
ing the product of their imagination as fact, proba¬ 
bility, or likelihood * * V’ 

This charge (a) directed appellee’s attention to his let¬ 
ter, dated February 3, 1948, to the Comptroller of the Gov¬ 
ernment Printing Office, (b) quotes verbatim a certain por¬ 
tion of said letter, (c) states that this quoted portion con¬ 
stituted false and unfounded statements against officials 
of the Government Printing Office (J. App. 206-211). 

Appellee’s objection to the specificity of this charge is 
without merit. 

Charge 6 reads as follows: 

Removing from the Government Printing Office with¬ 
out authority or causing to be removed from the Gov¬ 
ernment Printing Office without authority, official 
papers of the Government Printing Office and supply¬ 
ing such papers or causing the same to be supplied to 
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outside sources, together with false or misleading 
statements concerning the meaning of such papers. 
(For example papers referred to in letter dated August 
21,1947, from American Legion to the Public Printer.) 

The specific key to this charge and the proof thereof is 
the reference to the August 21, 1947 letter from the Ameri¬ 
can Legion to the Public Printer. Appellee, in his answer, 
did not deny the letter or claim ignorance of its contents. 
(J. App. 12). He could hardly do so, since the American 
Legion acted as appellee’s representative before the Pub¬ 
lic Printer and the Commission, and submitted a brief 
amicus curiae supporting appellee’s appeal to this Court 
on his veteran’s reinstatement case. (See note 1, supra.) 
The letter is in the file of the case before the Commission. 
It contains serious charges of discrimination against 
veterans by the Public Printer, refers to confidential 
documents of the Government Printing Office, and states 
“a large portion of the information on file in this office 
concerning discrimination against veterans in the Govern¬ 
ment Printing Office has been supplied by Mr. Campbell.” 
(J. App. 36-38, 218-230). The key reference in charge 
6 was therefore known to appellee, and the specified docu¬ 
ment was easily accessible to him. 

Charge 7 reads as follows: 

Raising objections in a disorderly manner oi»or 
about January 26, 1948 to proper work assignments, 
as evidenced by your reaction to your detail from the 
Commercial Planning Division to the Plant Planning 
Division. 

This charge clearly identifies the incident involved. Ap¬ 
pellee requested particulars as to his alleged “disorderly 
manner”, saying that it occurred over a year ago. But the 
incident, centering about a work assignment, was a major 
episode in appellee’s history, appellee considered the as¬ 
signment a violation of his rights and made numerous in¬ 
formal and formal protests against it (J. App. 187-197). He 
knew the charge of disorderly conduct related to the day of 
the assignment when he indulged himself in a violent tan¬ 
trum against the direction of his superior (J. App. 38-40). 
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3. The cases cited by appellee do not support his objec¬ 
tions to charges 1,2,3, 6 and 7. In the court below, appellee 
cited Stringer v. United States, 117 C. Cls. 30, and Deak v. 
Pace, — App. D.C. —, 185 F. 2d 997. The former is not in 
point, the latter supports the views of appellants. The 
Stringer case does not bear on the question at bar. It held 
that an employee, upon dismissal, is entitled to a 30 day 
notice of the proposed action to be taken, and not 29 days as 
was allowed in that particular case. No question of inade¬ 
quacy of notice is presented here, appellee having been al¬ 
lowed well over the 30 day period required by the Act. 

Nor does the Deak case aid appellee in any manner. In 
that case, this Court, dealing with the question of specificity 
under Section 3 of the Act of December 17, 1942 (56 Stat. 
1053; 5 U.S.C. 652) stated: 

“Nor shall we attempt to lay down any general rule 
applicable to the statute. What may satisfy the statu¬ 
tory requirement for full information in the circum¬ 
stances of one case may be wholly irrelevant to the 
circumstances of other cases. We confine ourselves, as 
we think the situation requires, to the facts of the pres¬ 
ent case, and the narrow issue we have stated”. 

The rule of Deak v. Pace is that the circumstances of the 
individual case determined the question of specificity; the 
charges must be viewed in their context, not in a vacuum. 
In the Deak case, there was no setting or background to the 
charges, the employees were charged with attending Com¬ 
munist Party or front organization meetings, outside of 
their employment, without any specification as to time, 
place, or name of organization. Applying the rule of Deak 
v. Pace to the instant case, it is clear that the requirements 
of the statute as to specificity were met. In the circum¬ 
stances of this case, the charges here have a definite setting, 
appellee was fully aware of the nature of the charges 
against him and their related aspects, in intimate detail. 
Moreover, each of the charges carried a specific reference, 
identifying the incident involved in the charge. 
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4. In any event, any lack of specificity in charges 1, 2, 3, 
6 and 7 is not a ground for compelling the Government 
Printing Office to re-employ appellee. While we believe the 
charges 1, 2, 3, 6 and 7 are sufficient, even if in the judgment 
of this Court they are deemed insufficient, the appellee 
would, for several reasons, still not be entitled to mandatory 
relief. 

First. If charges 1, 2, 3, 6 and 7 are defective, ap¬ 
pellee’s discharge is supported by the other five charges. 
Any defect in some of the charges is immaterial, since each 
charge sets forth independent counts of insubordination and 
misconduct on the part of the appellee, warranting his dis¬ 
charge. Appellee cannot show that in the absence of the 
questioned charges, the decision of the Commission would 
or should have been different. Willapoint Oysters v. Ewing, 
174 F. 2d 676, certiorari denied 338 U.S. 860. 

Second. Appellee’s objections to the specificity of 
charges 1, 2, 3, 6 and 7 fall far short of a showing of clearly 
indefinite charges. Since specificity has no mathemetical 
precision, it is a matter of judgment and discretion on the 
part of the employing agency. Appellee seeks extraordinary 
relief by mandamus to compel his re-employment in the 
Government Printing Office. Such relief is not to be granted 
except upon a clear showing of an abuse of discretion. See, 
Ness v. Fisher, 223, U. S. 683; Riverside Oil Co. v. Hitch¬ 
cock, 190 U. S. 316; Decatur v. Paulding, 39 U. S. (14 Pet.) 
496, 515; United States ex rel. U. S. Borax Co. v. Ickes, 68 
App. D. C. 399,98 F. 2d 271, certiorari denied, 305 U. S. 619. 

Third. The Civil Service Commission, after careful re¬ 
view of the matter, determined that the statutory require¬ 
ment of specificity had been met (J. App. 20). The deter¬ 
mination, legal or factual, of an administrative agency 
charged by law with primary responsibility in a particular 
field, is controlling, and not subject to challenge except upon 
the most cogent evidence of invalidity. NLRB v. Hearst 
Publications Inc., 322 U. S. Ill, 131; Dobson v. Commis¬ 
sioner of Internal Revenue, 320 U. S. 489; Gray v. Powell, 
314 U. S. 402. No such showing has been made here. 


i 

I 

I 

i 




i 

i 

i 

i 

I 


i 

i 

i 

i 

i 

i 

i 

i 

i 


I 

I 

i 

i 


j 

i 

i 

I 

i 

i 

i 

i 

i 

i 




22 


Fourth. The appeal to the Commission cured any lack of 
specificity in any of the charges. On the appeal, appellee 
not only knew the charges, he knew all the evidence against 
him and had full opportunity to answer the charges and the 
evidence. Ante, p. 13,14. The Commission is not bound by 
the evidence before the employing agency, but conducts a de 
novo inquiry into the validity of a discharge, receiving addi¬ 
tional information by affidavit, documents, or testimony. 5 
C.F.R. 22.8, 22.9, Appendix A, infra. The Commission has 
full power to correct any errors by the employing agency 
and to grant the appellee precisely the relief he seeks here, 
reinstatement to his former position. Indeed, under the 
Act of June 10,1948, 62 Stat. 354, 5 U.S.C. 652(b), the Com¬ 
mission may do more than this Court and entitle an em¬ 
ployee to an administrative award of back pay. In the 
exercise of these powers, and after a thorough and pains¬ 
taking inquiry, the Commission upheld the discharge, as 
in full compliance with the requirements of Section 14 of the 
Veterans Preference Act. 


II 

The Court Below Erred in Referring This Action to the Com¬ 
missioner of Veterans Casesfpr Preliminary Hearing, 
Review and Report, under Rule 29 

This case raises a point of judicial procedure which is of 
particular public importance and should be determined by 
this Court. The court below referred this case to the Com¬ 
missioner of Veterans Cases, believing it to be required by 
Rule 29 of the local Civil Rules of the District Court of the 
District of Columbia. (Appendix (J infra). Rule 29 pro¬ 
vides in pertinent part: 

(a) Reference to Commissioner. The following 
cases when filed shall stand referred to the Commis¬ 
sioner of Veterans Cases: 

1. Actions against the United States on contracts 
of War Risk or other life insurance. 

2. Actions against an officer of the United States 
for mandatory or injunction relief concerning insur¬ 
ance, compensation, retired emergency officer’s pay, 
or other benefits due veterans or their dependents. 


3. Actions by the United States for moneys erro¬ 
neously paid veterans, their dependents or benefi¬ 
ciaries, or for the escheat of moneys awarded to any 
such persons. 

In our view, such a reference is not warranted by local Rule 
29, and is in conflict with Rule 53(b) of the Federal Rules 
of Civil Procedure. 

A. Rule 29 Does Not Apply to Suits by Veterans for 
Reinstatement to a Civil Service Position 

A suit for reinstatement to a civil service position under 
Section 14 of the Veterans Preference Act does not ordi¬ 
narily, and the case at bar did not, involve any accounting or 
the determination of disputed questions of fact. The issues 
in such cases, as in the case at bar, are purely questions of 
law. The facts are established in the proceedings within 
the employing agency and on the appeal to the Civil Service 
Commission. On review, the courts may not determine 
whether the discharge was justified, but only whether the 
procedure set forth in Section 14 was violated. Hence, 
neither efficient judicial procedure nor orderly judicial ad¬ 
ministration requires a reference. It can only serve, as it 
did in the case at bar, to confuse the issues, encumber the 
record, and produce needless delay. 

The futility, confusion and delays entailed in a reference 
is illustrated by this case. The Commissioner of Veterans 
Cases, passing on cross motions for summary judgment, re¬ 
ported that there were issues of fact and commented on the 
facts as they appeared to him in a manner highly prejudicial 
to appellants. (J. App. 71-127). Appellants were thereby 
forced, as a matter of caution, to respond to the accusations 
of the report. (J. App. 135-154). Error compounded error; 
because of the reference and the report, the case went to 
trial instead of being disposed of on motion for summary 
judgment, although the evidence adduced at the trial was 
substantially the same as that submitted in support of the 
cross motions for summary judgment. (J. App. 5, 15, 154- 
156, 160-230). 

We submit, therefore, that this burdensome and futile 
procedure should not be invoked unless it is required by 


24 


Rule 29, but Rule 29 makes no such requirement. The orig¬ 
inal Rule 29, prior to its 1946 amendment, applied exclu¬ 
sively to war risk insurance cases. These are suits for 
money awards and involve proof of damages and account¬ 
ing, susceptible of pre-trial adjustment. The 1946 amend¬ 
ment expanded the coverage of the rule to include similar 
cases such as “insurance, compensation, emergency offi¬ 
cer’s pay or other benefits due veterans or their dependents 
and for moneys due the U. S. as a result of erroneous pay¬ 
ments to veterans, their dependents or beneficiaries, or for 
the escheat of moneys awarded to any such persons.” (Ital¬ 
ics added) The phrase “other benefits due veterans” ob- 
viouslv refers to monetary benefits like insurance or com- 
pensation or pay, which may present litigated issues appro¬ 
priate to a reference. It manifestly does not refer to, or 
describe suits for reinstatement to a civil service position, 
which entail no claim for a monetary benefit or accounting. 

B. A Construction that Civil Service Reinstatement Cases 
Are Within the Reference Provisions of Rule 29 is 
Invalid as Being in Conflict zvith Rule 35(b), of the 
Federal Rules of Civil Procedure 

The requirements for a judicial reference established 
under the Federal Rules of Civil Procedure is set forth in 
Rule 53(b), which provides as follows: 

“Reference. A reference to a master shall be the 
exception and not the rule. In actions to be tried by a 
jury, a reference shall be made only when the issues are 
complicated; in actions to be tried without a jury, save 
in matters of account, a reference shall be made only 
upon a showing that some exceptional condition re¬ 
quires it.” 

The powers of reference are severely circumscribed by 
the Rule and are to be exercised, if at all, only in exceptional 
circumstances. Los Angeles Brush Corporation v. James, 
272 U.S. 701; 4 Ex parte Simons, 247 TJ.S. 231, 239; Adven - 

4 The Court, through Chief Justice Taft, held: 

. . a reference to a Master shall be the exception and not the 
rule, and shall be made only upon a showing that some exceptional 
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tures in Good Eating, Inc., v. Best Places to Eat, Inc., 131 
Fed. 2d 809; 5 Heifer v. Corona Products, Incorporated, 
127 F. 2d 612; Tucker Brothers Manufacturing Company v. 
Dallas Machine and Tool Company, 286 F. 754; see also 
McCullough v. Cosgrove, 309 U.S. 634. 

Clearly, no exceptional circumstances exist in civil service 
cases—certainly, none existed in the instant case where both 
parties had moved for summary judgment. Civil service 
cases present no factual issues, are subject to limited judi¬ 
cial review, and are usually disposed of on questions of law. 


condition requires it. These rules [former equity—Rule 59, later 
adopted as part of Rule 53 of the Federal Rules] were adopted by 
this court after a thorough revision . . . the Court, after much 
consideration concluded that the then method of taking evidence 
in patent and other causes in equity had been productive of unneces¬ 
sary expense and burden to the litigants and caused much delay 
in their disposition and that the effective way to avoid the making 
of extended records, unnecessary to a consideration of the real issues 
of the cause, was to require, so far as it might be possible and 
practicable, that the evidence . . . should be taken in open Court, 
and that only in exceptional cases should the cause be referred 
after issue to a special Master.” 

5 The opinion contained the following language: 

“From our study of the record before us, we are unable to find 
any exceptional conditions such as the rule (Rule 53(b) of the 
Rules of Civil Procedure) contemplates as a prerequisite to a 
reference. In fact, the opposite appears ... a case which required 
but a few hours’ oral testimony should have been heard by the 
Trial Court instead of being referred to a Master and heard 
piecemeal, on five different occasions, over a period of three months. 


“Litigants are entitled to a trial by the court, in every suit, save 
where exceptional circumstances are shown. It is a matter of 
common knowledge that reference greatly increase the cost of 
litigation and delay and postpone the end of litigation. References 
are time consuming. The delays in some instances are unbelieve- 
ably long; likewise the increase in cost is heavy. For nearly a 
century, litigants and members of the bar have been crying against 
this avoidable burden of cost and this inexcusable delay. Likewise, 
the litigants prefer and are entitled to, the decision of the Judge 
of the court before whom the suit is brought. Greater confidence 
in the outcome of the contest and more respect for the judgment 
of the court arises where the trial is by the judge. 

“We are convinced that the defendant’s objection to the reference 
should have been sustained.” 



They present no problems, exceptional or otherwise, which 
wonld warrant reference to a Commissioner. 

The purpose of Rule 53(b) severely limiting the refer¬ 
ence of cases was to relieve litigants of the harassment, 
delays, duplication of effort and additional expense en¬ 
tailed in the reference of cases. The present reference 
would appear to be an example of the abuses inherent in 
the unnecessary reference of cases. Appellants’ original 
motion for summary judgment was scheduled for hearing 
on July 26, 1950, and in the normal course of events, 
applicable fb these cases, would have been disposed of in 
short order. 

As a result of the intervention of the Commissioner of 
Veterans Cases, however, no less than five District Court 
judges have had a hand in the case, at one stage or another, 
with nothing more accomplished than if the case had been 
heard originally upon appellants’ motion for summary 
judgment, for when the case finally came to trial, it was 
heard upon substantially the same undisputed documentary 
evidence that was originally presented by appellants on 
motion for summary judgment. The reference to the 
Commissioner encumbered the record, beclouded the issues, 
and impeded the expeditious disposition of the case. One 
year elapsed between the date of appellants’ original motion 
for summary judgment on May 26, 1950, and final judg¬ 
ment below on May 28, 1950. 

Accordingly, if Rule 29 is construed to include suits for 
reinstatement under Section 14 of the Veterans Preference 
Act, it is to that extent, invalid under Rule 53 (b) of the 
Federal Rules of Civil Procedure. 
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CONCLUSION 

For the foregoing reasons, it is respectfully submitted 
that the judgment below should be reversed and vacated, 
and the court below directed to enter judgment, with costs, 
for the defendant-appellants, dismissing the complaint 
herein. 

Holmes Baldridge, 
Assistant Attorney General. 

E. Leo Backus, 

Attorney, Department of Justice. 


Of Counsel 
Edward H. Hickey, 

Joseph Kovner, 

Attorneys, Department of Justice. 


28 


APPENDIX A 

Part 22 of the Civil Service Regulations, 5 CFR 88, 
1949 ed., provides in pertinent part as follows: 

“§ 22.5 Form of appeal —(a) Contents. The appeal 
of the employee to the Commission shall be in writing 
and (1) shall set forth in detail all the facts and cir¬ 
cumstances of the adverse decision; (2) shall be ac¬ 
companied by copies of charges, answer, affidavits in 
support of answer, and notice of the adverse decision, 
and by such documentary evidence in support of the 
appeal as the employee may wish to submit; (3) shall 
state whether the employee desires to make a personal 
appearane or an appearance through or accompanied 
by a representative designated by him before a rep¬ 
resentative of the Commission;” 

‘‘§22.6 Where appeals shall be filed. Appeals from 
employees in the Departmental Service in Washing¬ 
ton, D.C., and the metropolitan area shall be submitted 
to the Chief Law Officer, U. S. Civil Service Commis¬ 
sion, Washington 25, D. C. . . .” 

“§22.8 Investigations —(a) When made. Investiga¬ 
tions will be made as necessary, to develop all the facts 
and circumstances relative to the adverse decision and 
to obtain necessary copies of the official record, 
charges, answer, decision and the reasons therefor, 
and pertinent testimony of witnesses. 

“(b) Manner of taking testimony. Testimony of 
witnesses will be by affidavit, without any pledge of 
confidence, but where it is impracticable to obtain 
testimony under oath from a witness such statement 
will be obtained, without any pledge of confidence, 
from the witness as the circumstances will permit, 
and such weight will be given to the unsworn testimony 
as the record will warrant. 

“(c) Information obtained discussed with agency 
and with employee. The evidence submitted by the 
employee in connection with his appeal will be dis¬ 
cussed by the investigator of the Commission with the 
administrative officer who made the decision and other 
proper officials of the employing agency concerned, 
and such officials shall be requested to state their side 
of the case. Similarly, the employee should be in¬ 
formed of the information furnished by the officials 
of the agency and given the opportunity to insert his 
side of the case into the record of investigation.” 
“§22.9 Hearings —(a) Right to appear personally 
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or by representative. The appellant shall have the 
right to appear personally or through or accompanied 
by a designated representative in connection with his 
appeal and if an appellant has expressed the desire for 
such a personal appearance arrangements will be made 
for a hearing at a stage of the proceedings agreed 
upon between the appellant and the regional office or 
the office of the Chief Law Officer, as the case may be. 

“(b) Notice of hearings and where scheduled. The 
hearing wdll be scheduled at Washington, D. C., or at 
any regional office or branch regional office and notifi¬ 
cations thereof transmitted to the appellant or his 
designated representative and to the employing 
agency, advising the latter that it may participate, and 
informing both parties of a right to produce evidence 
and witnesses . . . 

“(c) How conducted. Hearings will be conducted 
by a representative of the Commission in an informal 
manner with an opportunity afforded for the intro¬ 
duction of evidence, including testimony and state¬ 
ments by the appellant and his designated representa¬ 
tive and witnesses and representatives of the employ¬ 
ing agency and witnesses, and for the cross-examina¬ 
tion of witnesses.” 

“ (d) Admission of evidence. Rules of evidence will 
not be strictly applied during hearings, but the Com¬ 
mission representative in charge of the hearing shall 
use reasonable discretion to exclude irrelevant testi¬ 
mony. 

“(e) Testimony taken under oath; record of hear¬ 
ing; not open to public. The testimony at hearings 
shall be under oath. The Chief Law Officer or the Re¬ 
gional Director may direct that the hearing be re¬ 
corded stenographically by a reporter employed by 
the Commission. The reporter’s transcript shall be 
a part of the record of the proceedings. Reporters not 
employed by the Commission shall not be permitted 
to make transcripts of the proceedings. In cases where 
the hearing is not recorded stenographically, the hear¬ 
ing examiner will make suitable notes of the relevant 
portions of the testimony. At the conclusion of the 
hearing, these notes shall be summarized and wffien 
agreed to in writing by all parties concerned, the sum¬ 
mary shall constitute the report of the hearing. If 
the examiner and the parties cannot agree on the sum¬ 
mary, the parties shall be permitted to submit, in w’rit- 
ing/exceptions to any part of the summary that they 
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question, and such exceptions shall be considered in 
connection with the making of the finding and recom¬ 
mendation. Hearings shall not be open to the general 
public or the press. Attendance shall be limited to 
persons having a direct connection with the appeal. 

“(f) Appearance of Witnesses . The Commission 
does not have the power of subpoena and appellants 
and their designated representatives, and employing 
agencies, will be required to make their own arrange¬ 
ments for the appearance of witnesses. 

“(g) Transcripts of hearing. If a hearing is held 
and a transcript of the proceedings at such hearing 
made, a copy of the transcript of such proceedings will 
be furnished to the appellant or his designated repre¬ 
sentative and the employing agency concerned, with 
the findings and recommendation on the appeal. ’ ’ 

“22.10 Decision in the Commission —(a) By whom 
made; contents. The decision on the appeal shall be 
made by the Chief Law Officer or the regional director, 
as appropriate, in a finding consisting of an analysis 
of the evidence, the reasons for the conclusions reached 
and the recommendation for action to be taken by the 
employing agency concerned. 

“ (b) Copy of decision furnished appellant, desig¬ 
nated representative and agency ; appeal to the Com¬ 
missioners. Copies of the analysis, conclusions and 
recommendations shall be furnished to the employing 
agency and the appellant and his designated repre¬ 
sentative with notification of right of further appeal 
to the Commissioners of the U. S. Civil Service Com¬ 
mission, Washington 25, D. C. 

“(c) Report by agencies to Commission of action 
taken or proposed to be taken on finding favorable 
to employee. When the finding and recommendation 
is that the employee be restored to his position, or 
is otherwise favorable to the employee, the employing 
agency will, at the time the finding and recommenda¬ 
tion is transmitted to it, be requested to report to 
the Chief Law Officer or the regional office, as the 
case may be, within seven (7) days of the receipt of 
such finding and recommendation, regarding the action 
taken or proposed to be taken by the employing 
agency.” 

“§ 22.11 Further appeals to the Commissioners — 
(a) Time limit for filing. An appeal may be made by 
the employee or the employing agency from a decision 
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of the Chief Law Officer or regional director to the 
Commissioners, U. S. Civil Service Commission, Wash¬ 
ington 25, D. C., within seven (7) days of the date 
of receipt of notification of the decision. This time 
limit may be extended in the discretion of the Com¬ 
mission only upon a showing that circumstances 
beyond the control of the employee or the employing 
agency prevented the filing of a further appeal within 
the prescribed seven (7) days. 

“(b) Referred to Board of Appeals and Review. 
Appeals under this section shall be referred to the 
Board of Appeals and Review of the Commission in 
Washington, D. C., for appropriate action. 

“(c) Hearing before Board of Appeals and Review. 
The Board of Appeals and Review shall review the 
record and in its discretion grant hearings with an 
opportunity for the production of evidence and cross- 
examination of witnesses. 

“(d) Decision on further appeals. Decisions on ap¬ 
peals to the Commissioners will be transmitted to the 
appellant or his designated representative and the 
employing agency concerned with notifications to both 
parties that no further appeals will be entertained as 
to the particular case unless new and material evidence 
is submitted. 

“(e) Reopened appeals. The Comissioners may in 
their discretion, when in their judgment such action 
appears warranted by the circumstances, reopen an 
appeal at the request of the appellant or his designated 
representative or the employing agency, and may 
grant a hearing before them. In connection with such 
appeal, both parties to the proceeding shall be accorded 
opportunity to make written representations and to 
participate in any hearing which may be held. 

“ (f) Finality of recommendation of Commission. It 
shall be mandatory for administrative officers of em¬ 
ploying agencies to take such corrective action as the 
Commission finally recommends on appeals. If the 
employing agency does not submit a further appeal 
to the Commissioners within seven (7) days of the 
date of receipt of a finding and recommendation of the 
Chief Law Officer or Regional Office that are favorable 
to the employee, the recommendation shall become 
immediately operative and must be put into effect.” 
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APPENDIX B 

Rule 29 of the Local Civil Rules of the United States 
District Court for the District of Columbia reads as 
follows: 

“Rule 29. Veterans’ Cases, Etc. 

(a) Reference to Commissioner. The following cases 
when filed shall stand referred to the Commissioner of 
Veterans’ cases: 

1. Actions against the United States on contracts 
of War Risk or other life insurance. 

2. Actions against an officer of the United States 
for mandatory or injunctive relief concerning insur¬ 
ance, compensation, retired emergency officers’ pay, 
or other benefits due veterans or their dependents. 

3. Actions by the United States for moneys errone¬ 
ously paid veterans, their dependents or benefici¬ 
aries, or for the escheat of moneys awarded to any 
such persons. 

(b) Reference by Pre-Trial Justice. Actions be¬ 

tween private parties directly involving rights, privi¬ 
leges or immunities extended by Congress for the pro¬ 
tection, rehabilitation, or readjustment of veterans, 
including re-employment suits by veterans against their 
former employers, may be referred to the Commissioner 
by the pre-trial justice. ** 

(c) Duties of Commissioner. Are shall endeavor, 
by conference with the attorneys, to simplify the issues, 
settle the pleadings by any proper amendments, obtain 
admission of facts and documents, regulate the time 
for taking depositions, limit the number of expert 
witnesses, and otherwise promote a final disposition of 
the case. 

(d) Report of Commissioner. He shall report to 
the court the results of the reference, specifying any 
issues of fact to be tried, or if an issue of law is 
raised, giving his opinion and the authorities bearing 
thereon. 

(e) Powers of Commissioner; Summary of Evidence; 
Advice as to Time for Trial. He may require attend¬ 
ance of attorneys and production of all official record 
evidence intended to be offered by the parties. If they 
consent he shall summarize the same for use at the 
trial. He shall advise the Assignment Commissioner 
of a suitable time for trial.” [May 15,1946] 
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Questions Presented 

1. In a case tried without a jury grounded upon Section 
14 of the Veterans’ Preference Act, as amended (5 U. S. 
C. A. 863), requiring advance written notice stating “any 
and all reasons, specifically and in detail” for the pro¬ 
posed discharge of a World War II veteran entitled to the 
benefits of said Act, where the trial court found as a fact 
that at no time was plaintiff advised in writing of all rea¬ 
sons specifically and in detail of the charges preferred 
against him sufficient to inform him with reasonable cer¬ 
tainty and precision of the cause for his removal, was 
such finding of fact “clearly erroneous” within the mean¬ 
ing of Rule 52(a), Rules of Civil Procedure providing that 
such findings of fact shall not be set aside unless they are 
clearly erroneous? 

2. Whether, after establishing regulations pursuant to 
law for consideration of cases such as this, the Civil Serv¬ 
ice Commission may disregard such regulations, or must 
these regulations be followed, as they have the force and 
effect of law? 

3. Whether the reference of this case, prior to trial, to the 
Commissioner of Veterans’ cases under the local Civil 
rules of the court below, was prejudicial error? 


(i) 
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BRIEF FOR APPELLEE 
Counter-Statement of Case 

The sole questions presented to the Court below, sitting 
without a jury in this case, were whether appellee’s dis¬ 
missal from the service on June 3, 1949 (J. App. 14-15), 
six days before his case (No. 10,147) was set for argument 
in this Court (J. App. 160), was in accordance with the 
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applicable statute; 1 whether the applicable regulations 2 
were followed in this case; and whether it was prejudicial 

1 Sec. 14 of the Veterans’ Preference Act of 1944, as amended, 56 Stat. 
390, 61 Stat. 723, 5 U. S. C. 863 provides: 

“No permanent or indefinite preference eligible, who has completed 
a probationary or trial period employed in the civil service, or in 
any establishment, agency, bureau, administration, project, or depart¬ 
ment, hereinbefore referred to shall be discharged, suspended for 
more than thirty days, furloughed without pay, reduced in ra n k or 
compensation, or debarred for future appointment except for such 
cause as will promote the efficiency of the service and for reasons 
given in writing, and the person whose discharge, suspension for 
more than thirty days, furlough without pay, or reduction in rank 
or compensation is sought shall have at least thirty days’ advance 
written notice (except where there is reasonable cause to believe the 
employee to be guilty of a crime for which a sentence of imprison¬ 
ment can be imposed), stating any and aU reasons, specifically and 
in detail, for any such proposed action; such preference eligible shall 
be allowed a reasonable time for answering the same personally and 
in writing, and for furnishing affidavits in support of such answer, 
and shall have the right to appeal to the Civil Service Commission 
from an adverse decision of the administrative officer so acting, such 
appeal to be made in writing within a reasonable length of time 
after the date of receipt of notice of such adverse decision -, Provided, 
That such preference eligible shall have the right to make a personal 
appearance, or an appearance through a designated representative, 
in accordance with such reasonable rules and regulations as may be 
issued by the Civil Service Commission; * * * ” (Italics sup¬ 

plied). 

2 Civil Service Regulations 22.9 et seq. provide: 

“(c) Hour conducted. Hearings will be conducted by a representa¬ 
tive of the Commission in an informal manner with an opportunity 
afforded for the introduction of evidence, including testimony and 
statements by the appellant and his designated representative and 
witnesses and representatives of the employing agency and witnesses, 
and for the cross-examination of witnesses. (Italics supplied). 

“(e) Testimony taken under oath; record of hearing; not open 
to public. The testimony at hearings shall be under oath. * * • ” 

(Italics supplied). 

• • • • • • ' • 

“ 22.10 * • * 

“(c) Hearing before Board of Appeals and Review. The Board 
of Appeals and Review shall review the record and in its discretion 
grant hearings with an opportunity for the production of evidence 
and cross-examination of witnesses. * * *” (Italics supplied). 
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i 


error for one of the Judges in the Court below, other than 
the Trial Judge to refer this case to the Commissioner of 
Veterans’ Cases under Rule 29 of the local civil rules 
of the Court below. 

The truth or falsity of the reasons assigned for his dis¬ 
missal were not in issue under the pleadings and the Court 
below, after considering the evidence, determined that 
appellee’s dismissal was void and of no legal effect. It set 
aside the order of dismissal and directed his reinstate¬ 
ment, finding as a fact that (J. App. 232): 

“(3) At no time was Plaintiff advised in writing 
of all reasons specifically and in detail of the charges 
preferred against him sufficient to inform him with 
reasonable certainty and precision of the cause for 
his removal” (J. App. 232). As required by Sec. 14 
of the Veterans’ Preference Act of June 27, 1944 
(Title 5 U. S. C. 861). 

Appellant, Deviny, Public Printer, on April 29, 1949, 
wrote appellee a notice of his proposal to remove appellee 
from the service assigning ten reasons therefor (J. App. 
7-8). Appellee replied to this on May 12, 1949, requesting 
a more specific and detailed statement of the reasons for the 
charges in order that he might be in a position to refute 
these charges. 

It is obvious that this case is deemed important by these 
appellants, as the Government Printing Office alone has 
spent over $500,000 in defending this action. 3 

3 At page 33 of the stenographic transcript of proceedings of April 25, 
1951 in the Court below, government counsel made the following statement 
to the Court: 

“Mr. Backus: I am trying to give the Court a little background 
of what this case is about. He has cost the Government Printing 
Office over one-half million dollars in defending this case, that is an 
absolute fact, that is apart from what has happened to other agencies 
of the Government. So, this is not a small matter to us.” (Italics 
supplied). 


i 

| 
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Plaintiff was discharged by defendant, Public Printer, 
from his position as Planner on June 3, 1949, on the basis 
of the sustaining of all ten charges of alleged misconduct 
against him. Plaintiff appealed this decision to defendants, 
Civil Service Commissioners, under Section 14, Veterans’ 
Preference Act, supra . Appellee never received any more 
specific or detailed statement of charges, and before the 
Civil Service Commission his counsel urged that the letter 
of charges did not conform to those provisions of the 
Veterans’ Preference Act requiring that he be advised of 
all reasons for his removal, specifically and in detail. 4 
The Civil Service Commissioners affirmed the action taken 
by the Public Printer. Thereafter on March 31, 1950, 
plaintiff filed the within action in which he asked that his 
discharge be voided and set aside on the ground that de¬ 
fendants had denied plaintiff the procedural rights given 
him by the Veterans’ Preference Act and regulations 

4 Counsel for appellee at the beginning of the hearing before the Board 
of Appeals of the United States Civil Service Commission (J. App. 165) 
stated: 

“My first objection is based upon the matters in the record and is 
directed to the conformance of the letter of charges with the require¬ 
ments of the Veteran’s Preference Act. That Act requires that the 
appellant be advised of any and all reasons for his removal, specifically 
and in detail. Furthermore, the Act provides that those reasons will 
be given to the appellant prior to the discharge action and it is not 
sufficient that the detail be made up in subsequent action and investi¬ 
gation. The Act reads, in this regard, ‘and the person whose dis¬ 
charge, suspension for more than thirty days, furlough without pay, 
or reduction in rank or compensation is sought shall have at least 
thirty days advance written notice (except where there is reasonable 
cause to believe the employee to be guilty of a crime for which a sen¬ 
tence of imprisonment can be imposed), stating any and all reasons, 
specifically and in detail, for any such proposed action.’ As the Act 
itself reads, the preference eligible is to receive the advance notice 
specifically and in detail in regard to a ‘proposed’ action, it is not 
enough that he later find out the reasons. It is also not enough that 
the appellant have knowledge of the charges himself. The law spe¬ 
cifically requires that the agency give him these reasons for the action 
specifically and in detail.” (Italics supplied). 
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promulgated pursuant thereto. The complaint (J. App. 
2-4) filed herein was confined to the errors and deficiencies 
in the statutory procedures utilized to effect appellee’s dis¬ 
missal, with no issue raised as to the merits of the charges 
against him. 

Rules of Court and Civil Service Regulations 

Rule 52, Rules of Civil Procedure provides in part as 
follows: 

“* * • Findings of fact shall not be set aside unless 
clearly erroneous, and due regard shall be given to the 
opportunity of the trial court to judge of the credibility 
of the witnesses. * * *” 

Rule 36 Rules of Civil Procedure provides in part as 
follows: 

“(a) Request for Admission. After commencement 
of an action a party may serve upon any other party a 
written request for the admission by the latter of the 
genuineness of any relevant documents described in 
and exhibited with the request or of the truth of any 
relevant matters of fact set forth in the request. If a 
plaintiff desires to serve a request within 10 days after 
commencement of the action leave of court, granted 
with or without notice, must be obtained. Copies of the 
documents shall be served with the request unless 
copies have already been furnished. Each of the 
matters of which an admission is requested shall be 
deemed admitted unless, within a period designated 
in the request, not less than 10 days after service 
thereof or within such shorter or longer time as the 
court may allow on motion and notice, the party to 
whom the request is directed serves upon the party 
requesting the admission either (1) a sworn statement 
denying specifically the matters of which an admission 
is requested or setting forth in detail the reasons why 
he cannot truthfully admit or deny those matters or 
(2) written objections on the ground that some or all of 
the requested admissions are privileged or irrelevant 
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or that the request is otherwise improper in whole or 
in part, together with a notice of hearing the objections 
at the earliest practicable time. # # *” 

Civil Service Regulations 22.9 et seq. provide: 

“Sec. 22.9 Hearings—(a) Right to appear person¬ 
ally or by representative. The appellant shall have the 
right to appear personally or through or accompanied 
by a designated representative in connection with his 
appeal and if an appellant has expressed the desire for 
such a personal appearance arrangements will be made 
for a hearing at a stage of the proceedings agreed upon 
between the appellant and the regional office or the 
office of the Chief Law Officer, as the case may be. 

“(b) Notice of hearings and where scheduled. The 
hearing will be scheduled at Washington, D. C., or at 
any regional office or branch regional office and notifica¬ 
tions thereof transmitted to the appellant or his desig¬ 
nated representative and to the employing agency, 
advising the latter that it may participate, and inform¬ 
ing both parties of a right to produce evidence and wit¬ 
nesses • • • 

“(c) How conducted. Hearings will be conducted 
by a representative of the Commission in an informal 
manner with an opportunity afforded for the introduc¬ 
tion of evidence, including testimony and statements 
by the appellant and his designated representative and 
witnesses and representatives of the employing agency 
and witnesses, and for the cross-examination of wit¬ 
nesses. (Italics supplied). 

“(d) Admission of evidence. Rules of evidence will 
not be strictly applied during hearings, but the Com¬ 
mission representative in charge of the hearing shall 
use reasonable discretion to exclude irrelevant testi¬ 
mony 

“(e) Testimony taken under oath; record of hear¬ 
ing; not open to public. The testimony at hearings 
shall be under oath. * * * (Italics supplied). 

• • • • • • • 


“ 22.10 


• • • 
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“ (c) Hearing before Board of Appeals a/nd Review. 
The Board of Appeals and Review shall review the 
record and in its discretion grant hearings with an 
opportunity for the production of evidence and cross- 
examination of witnesses. * * * M (Italics supplied)- 

Summary of Argument 

I 

AS APPELLEE AT NO TIME WAS ADVISED IN WRITING OF 
ALL REASONS SPECIFICALLY AND IN DETAIL OF THE 
CHARGES PREFERRED AGAINST HIM SUFFICIENT TO IN¬ 
FORM HIM WITH REASONABLE CERTAINTY AND PRECISION 
OF THE CAUSE FOR HIS REMOVAL, HIS DISCHARGE WAS 
WRONGFUL, AND THE COURT BELOW TO THIS EFFECT 
SHOULD NOT BE SET ASIDE. 

II 

THE CIVIL SERVICE COMMISSIONERS DID NOT COMPLY 
WITH THE APPLICABLE LAW AND REGULATIONS GOVERN¬ 
ING APPEAL WHEN CONSIDERING APPELLEE'S APPEAL 
FROM THE WRONGFUL ACTION IN DISCHARGING HIM AND 
THE FINDING OF THE COURT BELOW TO THIS EFFECT 
SHOULD NOT BE SET ASIDE. 


in 

THE REFERENCE OF THIS CASE TO THE COMMISSIONER 
OF VETERANS' CASES WAS IN ACCORDANCE WITH THE 
LOCAL CIVIL RULES OF THE COURT BELOW, AND IN ANY 
EVENT WAS NOT PREJUDICIAL ERROR. 

ARGUMENT 

I 

As Appellee at No Time Was Advised in Writing of All 
Reasons Specifically and in Detail of the Charges Pre¬ 
ferred Against Him Sufficient to Inform Him with Rea¬ 
sonable Certainty and Precision of the Cause for His 
Removal, His Discharge Was Wrongful, and the Court 
Below to This Effect Should Not Be Set Aside. 


On April 29,1949 (J. App. 719), the Public Printer mailed 
to appellee, a World War II veteran entitled to benefits of 
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the Veterans ’ Preference Act of 1944 as amended, 58 Stat. 
387, 5 U. S. C. Sup. 851 et seq notice of his removal from 
the rolls of the Government Printing Office assigning ten 
alleged reasons for such removal. To this appellee replied 
on May 12, 1949 (J. App. 11-13), requesting a more specific 
and detailed statement of the charges but did not receive 
same. When these individual charges (J. App. 7-9) are 
considered with appellee’s request for more specific and 
detailed statements of the charges, their inadequacy to 
meet the requirements of Section 14 of the Veterans’ Pref¬ 
erence Act, 5 U. S. C. 863, is apparent. The statute is clear 
and unambiguous in its requirement that “all reasons 
specifically and in detail” must be furnished in a situation 
such as this. 

“A more comprehensive and all-inclusive word than 
‘all’ can hardly be found in the English language. 
There is a totality about it that few words possess. It 
is the whole, the sum of all the parts, the aggregate. 
In re Central of Georgia Ry. Co., D. C., Ga., 58 Fed. 
Supp. 807, 813. ’ ’ 

“ ‘All’ means the entire thing, the aggregate, the 
totality” Vandermeade v. Appert., 5 A 2d 868, 871; 
125 N. J. Eq. 366. 

“ ‘All’ means every one, or the whole number of par¬ 
ticulars, the whole number.” State v. Maine Cont. Ry. 
Co., 66 Me. 488, 510. 

The words “specific” and “specifically” have been dis¬ 
tinctly defined in the Courts as: 

“ ‘Specific’ means to make definite.” Boyd v. Garri¬ 
son, 19 So. 2d 385, 389; 246 Ala. 122. 

“ ‘Specific’ means precisely formulated or re¬ 
stricted; definite; explicit; of an exact or particular 
nature.” People v. Thomas, 156 P. 2d 7, 17; 25 Cal. 
2d 880. 

“ ‘Specific” means more definite or making definite; 
limited or precise; precisely formulated or restricted; 
tending to specify or make particular; the word is 
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limited to a particular definite or precise thing, and 
hence is the very opposite of ‘general’.” State ex rel. 
State Ry. Comm. v. Ramsey, 37 N. W. 2d 502, 509; 151 
Neb. 333. 

“ ‘Specifically’ means in a specific manner, explicitly, 
particularly, definitely”. Straton v. Hodgkins, 155 
S. E. 902; 109 W. Va. 536. 

The word “specifically”, as defined by lexicographers, 
is equivalent to the words “ definitely ” or “ precisely ’\ 

The Courts have ruled on the word “detail” as: 

“The word ‘detail’ means a minute portion; one of 
the small parts; a particular; an item. The word is 
used chiefly in the plural, as the details of a scheme or 
transaction.” State ex rel. Van Densen v. Williams, 
39 So. 276, 277; 143 Ala. 501. 

The statutory procedural requirements relating to dis¬ 
missals of federal employees must be followed or the dis¬ 
missals will be set aside by the courts. Borak v. Biddle, 141 
F. 2d 278, cert, den . 65 S. Ct. 42; Fisher v. Haeherle, 80 
F. Supp. 652; Wittner v. U. S., 76 F. Supp. 110; Stringer v. 
United States, 117 C. Cls. 30, 90 F. Supp. 375. 

It seems equally clear that a denial of procedural rights 
accorded by regulations issued and promulgated pursuant 
to statutory authority and in force and effect would likewise 
make a dismissal improper and void, and these regulations 
must be a reasonable interpretation of the statutes. Hilton 
vs. Forrestal, 165 F. 2d 251, affirmed 68 Sup. Ct. 1020, 334 
U. S. 322, 92 L. Ed. 1416. 

The specific procedural rights denied appellee are as 
follows: 

1. Appellee was not provided all reasons for his discharge 
specifically and in detail as required by the Veterans' Pref¬ 
erence Act. 

Section 14 of the Veterans’ Preference Act, as amended, 
5 U. S. C. A. 863, provides the procedural pattern by which 
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a veteran of World War II—such as appellee—may be dis¬ 
charged from a position in the Federal Government. This 
section provides the following in pertinent part. 

‘‘No permanent or indefinite preference eligible, 
• # * shall be discharged, suspended • • • ex¬ 
cept • • • for reasons given in writing, and the 

person whose discharge, * • # is sought shall have 
at least thirty days’ advance written notice * • • 

stating any and all reasons, specifically and in detail, 
for any such proposed action: * * * Provided, that 
such preference eligible shall have the right to make 
a personal appearance, or an appearance through a 
designated representative, in accordance with such 
reasonable rules and regulations as may be issued by 
the Civil Service Commission; after investigation.” 
(Emphasis supplied). 

Appellee contends that the reasons for his dismissal as 
set forth in the letter of charges of April 29, 1949 (J. A. 
pp. 7-9) are not all set forth “specifically and in detail” as 
required by the Veterans’ Preference Act, supra. 

Appellee was discharged because all ten reasons in the 
letter of April 29, 1949, were found sustained by the appel¬ 
lant, Public Printer. See first sentence, letter of dismissal 
dated June 3, 1949 (J. App. 14), which states: 

“• * * It has been determined that the charges are 
sustained. Therefore, your separation from the rolls 
of this Office is directed * * 

The Veterans’ Preference Act in unambiguous language 
requires that “all reasons ” for the discharge of a veteran 
preference eligible, such as appellee, must be set forth 
“specifically and in detail Since appellee was admittedly 
dismissed for ten reasons, all of these reasons, “ specif¬ 
ically and in detail”, must have been given him in writing 
before his dismissal. It is not enough that some of the 
reasons may be specific and in detail. The statute clearly 
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requires that “all reasons” for the dismissal must be given 
“specifically and in detail”. The clear language of the 
statute must be followed without deviation since it is man¬ 
datory. 

In Stringer v. United States, swpra , a veteran was given 
a 29-day notice of a proposed reduction in salary covered 
by Section 14 of the Veterans’ Preference Act, rather than 
the requisite 30-day notice- The Court of Claims in voiding 
the reduction taken pursuant to the 29-day notice stated, at 
P. 380: 

“The Congress is the policy-making branch of our 
government- It said plaintiff should have at least 
thirty days’ notice. The War Department gave him 
twenty-nine. Why? We have no doubt the official 
thought he was allowing exactly thirty days. But in 
his efforts to give not cun ounce more than was neces¬ 
sary, he sliced the ham too thin.” (Emphasis sup¬ 
plied) 

The Court in the Stringer case, supra, further stated (at 
P. 379): 

“Nor can we accept defendant’s contentions that 
plaintiff must show wherein he was harmed by the in¬ 
sufficiency of the notice period and that the doctrine 
of de minimus non curat lex applies here. We cannot 
construe a statute that plainly says ‘at least thirty 
days’ as meaning ‘not quite thirty days’. The require¬ 
ments of Section 14 are specific and mandatory. 
Neither this Court, nor the Civil Service Commission, 
nor the Chief of Engineers can disregard them. Strict 
compliance is required. Lamb v. United States 90 
F. Supp. 369; Gadsden v. United States, 111 C. Cls. 487; 
78 F. Supp. 126; Wittner v. United States, 110 C. Cls. 
231, 76 F. Supp. 110; Elchibegoff v. United States, 106 
C. Cls. 541.” (Emphasis supplied.) 

The statute as applied in the case at bar does not use com¬ 
parative words. It says “all reasons, specifically and in 
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detail ”—a positive statement. It does not state “specifi¬ 
cally enough” or in “detail enough”. In Stringer v. United 
States, supra, the veteran was advised on August 11, 1944, 
that he would be reduced in salary through a personnel 
action. The veteran thereupon protested that he was en¬ 
titled under the Veterans’ Preference Act to 30 days’ 
advance written notice of such action. On August 17, 1944, 
he was informed by letter from the Division of Engineer’s 
Office that he would be reduced effective September 16, 
1944. The Court in holding that the veteran had not been 
given the requisite 30 days’ notice stated (at Pages 378- 
379): 

“It makes no difference that plaintiff knew of the 
Chief of Engineers’ instruction before August 17; for¬ 
mal written notice was required and that was not given 
until August 17. Nor does it matter that plaintiff had 
time to write to the Division Engineer and to the 
Regional Director of the Civil Service Commission; the 
law requires not merely that there be time to answer 
but that there be thirty full days of notice. Nor can 
defendant rely on plaintiff’s statement in his August 18 
letter to the Division Engineer that he had been given 
the required thirty days’ notice: ‘The procedural re¬ 
quirements of Section 14 of the Veterans’ Preference 
Act, on which Part 22 of the Commission’s regulations 
is based, established fixed rights, and there is no pro¬ 
vision in the section as to waiver. ’ United States Civil 
Service Commission, op. cit., p. S 1-27.” (Italics 
supplied.) 

The application of the language of the Stringer decision, 
supra, to this case is clear and positive. Appellee had to be 
informed in the charging letter of all reasons for his dis¬ 
missal specifically and in detail. It would not be enough for 
appellee to have been given this information otherwise, nor 
can appellants go outside the four corners of the charging 
letter to add detail lacking in the letter itself. The statute 
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sets the pattern and when it is not followed the action taken 
must be voided. 

It is clear that appellee was not furnished all the reasons 
which led to his discharge specifically and in detail in the 
charging letter of April 29, 1949. For example, Charge 6 
(J. App. 8) reads: 

“(6) Removing from the Government Printing Of¬ 
fice without authority or causing to be removed from 
the Government Printing Office without authority offi¬ 
cial papers of the Government Printing Office and 
supplying such papers or causing same to be supplied 
to outside sources, together with false or misleading 
statements concerning the meaning of such papers. 
For example papers referred to in letter dated August 
21,1947, from American Legion to the Public Printer. ” 

Such abstruseness falls far short of the unambiguous lan¬ 
guage of the Veterans’ Preference Act which states all 
reasons, specifically and in detail, for any such proposed 
action.” 

Appellants in their brief (Page 16) state that appellee 
answered Charge 5 without objection as to specificity. How¬ 
ever, in appellee’s reply to the Public Printer dated May 
12,1949 (J. App. 12), with respect to Charge 5 he stated, 

“I request that I be advised specifically as to the 
exact official papers alleged in your letter. # * *” 

Appellee was not furnished any specification of the official 
papers allegedly removed by him or caused to be removed, 
nor was he advised as to the false or misleading statements 
allegedly made, and finally he was not given a copy of the 
letter mentioned in such charge from the American Legion 
to the Public Printer. 

The appellee requested this specification and detail in his 
answer to the charges (J. App. 11-12). 
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Charges 1, 2, 3, 5 and 7 are similarly lacking in detail and 
specificity although appellee also requested further details 
in his answer to these charges (J. App. 11-12). Appellant, 
Public Printer, in his dismissal notice to appellee (J. App. 
14) admitted that the charging letter did not supply the 
requested details as to Charge 1 but attempted to justify it 
as follows (J. App. 14): 

“Particular consideration was given to your request 
for additional information in connection with Charge 1. 
As the marginal notes and controversial material were 
written by you in the copies of the brief which you 
distributed, and as some of these briefs have been 
returned to you, it is obvious that the information re¬ 
quested is peculiarly within your own knowledge and 
that, therefore, nothing would he accomplished by com¬ 
pliance with your request.” (Italics supplied.) 

The failure of the appellant, Public Printer, to comply 
with the clear provisions of the Veterans’ Preference Act is 
parallel to the efforts of defendants in the Stringer case to 
go outside the period of notice set in the August 17, 1944, 
letter in that case, wherein the Court said: 

“It makes no difference that plaintiff knew of the 
Chief of Engineer’s instruction before August 17; 
formal written notice was required and that was not 
given until August 17.” (Italics supplied.) Pp. 378-379. 

The court in the Stringer case, supra, stated (at Page 
379): 

“The requirements of Section 14 are specific and 
mandatory. Neither this Court, nor the Civil Service 
Commission, nor the Chief of Engineers can disregard 
them. Strict compliance is required. Lamb v. United 
States, C. Cls. No. 48808 decided March 6, 1950; Gads¬ 
den v. United States, 111 C. Cls. 487; Wittner v. United 
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States, 110 C. Cls. 231. Elchibegoff v. United States, 

106 C. Cls. 541.” (Italics supplied.) 

The Court in that case further stated (Page 381): 

“These were not little matters. They are of vast 
concern to the great array of Veterans who are at least 
entitled to a good faith compliance with the rights 
granted * * * by Congress. We cannot set the pat¬ 
tern of trimming away those rights.” (Italics supplied.) 

Appellants on page 20 of their brief state that the case of 
Stringer v. United States, supra, does not bear upon the 
question at bar as no question of inadequacy of notice is 
presented here. Appellee takes issue with this statement 

i 

for the reason that as appellee views this matter, the whole 
question involved here is whether the written notice which j 

appellee received (J. App. 7-9) was adequate. Appellee j 

contends it was not adequate because it did not comply with 
the statutory requirement of stating “any and all reasons, 
specifically and in detail” for appellee’s proposed dis¬ 
charge. Therefore, the Stringer case is in point and should j 
be followed. j 

In Deak v. Pace, decided by this Court on December 7, j 
1950, 185 F. 2d 997, appellant, a non-veteran Civil Service 
employee being removed under authority of Section 3, Act j 
of December 17, 1942, 56 Stat. 1053, 5 U. S. C. 652 (which j 
language is much broader than that in the Veterans’ Pref- j 
erence Act) was informed that the reasons for her dismissal j 
were: 

i 

i 

‘ ‘ 1. That you attended a meeting open only to Com- ! 
munist party members, and 

“2. That you have attended meetings openly spon- j 
sored by the Communist party or organization known j 
to be affiliated with the Communist party, and have j 
evinced active and sympathetic affiliation with these j 
organizations.” 

i 

i 
i 
i 
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This Court, in granting appellant relief, stated (185 Fed. 
2d 997 at page 999): 

“It will be noted that times, places and organizations 
were not specified • • • The controlling question 
is whether the Secretary, acting through his designated 
officer, fully informed appellants of the reasons for 
their removal. The statute accords the right to infor¬ 
mation. The duty to inform and the right to be in¬ 
formed are for the manifest purpose of affording the 
employee a fair opportunity to oppose the removal 
* * • The meaning of the statutory provision for 

information seems very clear * * * In these cir¬ 

cumstances, at least, we see no reason why details as 
to times, places and organizations should not have 
been furnished (Italics supplied.) 

This Act in the Beak case provided: 

“Provided, that within thirty days after such re¬ 
moval any such person shall have an opportunity per¬ 
sonally to appear before the official designated by the 
Secretary concerned and be fully informed of the rea¬ 
sons for such removal, and to submit, within thirty days 
thereafter, such statement or affidavits, or both, as he 
may desire to show why he should be retained and not 
removed.” (Italics supplied.) 

Appellants in their argument on page 20 of their brief 
urge that the case of Beak v. Pace, 185 F. 2d 997, is not in 
point and does not aid appellee in any manner. With this 
contention appellee disagrees and urges the court to not 
give a more narrow construction to the Veterans’ Prefer- 
ance Act than it did in interpreting similar provisions of 
security acts in the Beak case (see Footnote 1 in the Beak 
case, 185 F. 2d 997 at page 998). In that case certain Civil 
Service employees were charged with attending Communist 
meetings and active affiliation with Communist organiza¬ 
tions. The notice given in that case w*as not specific in that 
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it did not specify the times, places and organizations. In 
order to take full advantage of the right granted by statute 
to appellee to answer the charges made, appellee requested 
(but was not furnished) specific information as set forth in 
his letter of May 12, 1949 (J. App. 11-13). Just as Deak 
was entitled to a more specific statement of the charges 
against him, so appellee here is entitled to charges which 
‘ 1 state any and all reasons, specifically and in detail for any 
such proposed action’’ as provided in Section 14 of the 
Veterans’ Preference Act. In the Deak case the statute only 
required that Deak “be fully informed of the reasons” for 
removal. A comparison of these two statutes thus demon¬ 
strates a greater requirement of specificity than in the 
Deak case. 

Appellee in his letter of May 12, 1949 (J. App. 11-12), 
requested that he be apprised as to the specific acts and 
statements, and specifically as to papers and other matters 
referred to in the numbered charges stated below as follows: 

(J. App. 11) 

Charge 1: ‘‘In accordance with the provisions of the 
Veterans’ Preference Act, I request that I be specifi¬ 
cally apprized as to the exact nature of the marginal 
notes and controversial material which is the alleged 
basis for your first charge supporting my proposed 
dismissal.” 

Charge 2: “I request that I be informed as to the 
specific acts accompanying the preparation and pres¬ 
entation that are alleged to be disrespectful and in¬ 
subordinate, and the regulations alleged to have been 
violated.” 

Charge 3: “I request that I be informed as to the 
specific statements attributed to me which are alleged 
to be false and unfounded as contained in my letter of 
February 3, 1948.” 

(J. App. 12) 

Charge 5: “I request that I be advised specifically 
as to the exact official papers alleged in your letter. I 
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further request that I be advised as to the exact time 
when this matter was brought to the attention of the 
Government Printing Office, because this charge ob¬ 
viously falls into the same category as the other charges 
in that the matter is practically two years old, has 
obviously been officially alleged to have been my respon¬ 
sibility for a long period of time, and has suddenly 
become the basis for an allegation supporting my pro¬ 
posed dismissal after a lapse of two years’ time.” 

Charge 6: “I request that I be informed as to the 
exact official papers alleged to have been my responsi¬ 
bility for supplying to the American Legion. 

“I request that I be informed as to the specific state¬ 
ments alleged to be false or misleading which were 
supplied to the American Legion. 

‘ ‘ Again, this charge is nearly two years old and is 
only now being used as a basis of alleged charges for 
my proposed dismissal.” 

Charge 7: ‘‘I request that I be advised specifically 
wherein an objection was raised in a disorderly 
manner. 

This is another charge relating to an alleged incident 
whose date is over a year old and has not been pre¬ 
viously brought to my attention as being a possible 
basis for any special action supporting my proposed 
dismissal. ’ ’ 

Appellants urged on pages 16 and 17 of their brief that 
the proceedings before the Commission disclose that appel¬ 
lee was well aware of his acts and of the documents which 
are referred to in the charges, and further urge that 
appellee could have obtained a copy of a letter written 
from a third party to the Public Printer. 

At the hearing before the Civil Service Commission 
appellee’s counsel challenged the sufficiency of the following 
charges in the language indicated below: 

Charge 1: 4 ‘That charge is neither specific nor in 
detail since the regulations allegedly violated are 
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not specified and neither are the marginal notes al¬ 
legedly made, specified” (E. 108). 

Charge 2: “In regard to this second charge, Mr. 
Campbell was not supplied with a list of the acts which 
the charge alleges accompanied its preparation and 
presentation; and he is not advised as to what regu¬ 
lations he is alleged to have violated. In each case 
the appellant requested that he be given the information 
so that he could answer charges one and two but in 
each instance the Government Printing Office neglected 
to make the charges specific and in detail” (R. 109). 

Charge 3: “Charge number three is also deficient. 

• • • That charge does not meet the requirements 
of the Act in that the appellant was not advised 
wherein the so-called charges were either false or 
unfounded ” (R. 109). 

Charge 5: The sufficiency of Charge 5 was only ad¬ 
mitted so far as it related to Exhibit 9 referred to 
therein (R. 110). Appellee requested that he be ad¬ 
vised specifically regarding this charge (J. App. 12). 

Charge 6: “Charge number six is also defective. 

• # * This charge fails completely. The papers are 
not identified and the appellant is not furnished or 
even directly referred to the American Legion letter. 
In addition, the charge does not tell the appellant 
what the false and misleading statements allegedly 
made were” (R. 110). 

Charge 7: “That charge is not specific in that th^re 
is no statement in it as to wherein Mr. Campbell 
allegedly was disorderly” (R. 111). 

Objection was made to nine of the ten charges before the 
Commission (R. 111-112) as follows: 

“Our second objection is based on the fact that 
nine of the ten charges preferred against Mr. Campbell 
by the Government Printing Office were from two years 
oid at the time of their preferment, down to October 
1948, that is the youngest one. We believe that while 
the rules of law and equity do not apply to matters 
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of this nature it is entirely inequitable to submit such 
stale matters as charges against this appellant. In 
regard to some of the matters referred to, which were 
approximately two years old, it would appear that 
there was an acquiescence by the parties concerned and 
that it was reasonable for Mr. Campbell to believe 
that those matters were closed. 

“As an example of the staleness of these charges, I 
want to refer to charge number two that is based on 
an incident in August 1947; that was two years old 
at the time that the charges were submitted to the 
appellant. Charge number three is based upon a mat¬ 
ter in February 1948; that was over a year old at the 
time the letter of charges went to Mr. Campbell in 
1949. Charge number four is about a year old now. 
Here are the dates of the other matters in these 
charges. Charge number five refers to a matter in 
July 1947; charge number six—August 21,1947; charge 
number seven—January 27,1948; charge number eight 
and nine—February 3, 1948; charge number ten— 
October 18, 1948. 

“The stateness of these charges is important to the 
appellant for two reasons. In the first place it is diffi¬ 
cult for an individual to dig up evidence on matters 
that are so long in the past and also in some of these 
matters disciplinary action was taken by the Office. 

“It is also important to notice that all of these 
charges are laid in an atmosphere in which the appel¬ 
lant was prosecuting a claim under the Veterans’ Pref¬ 
erence Act and the Selective Training and Service Act. 
That claim is presently in the Court of Appeals. Fol¬ 
lowing the action of the Government Printing Office 
terminating the appellant’s employment, the Attorney 
for the Government Printing Office went to the Court 
of Appeals and said that the question raised in his 
civil case was moot. That action has raised a question 
of good faith. These charges against Mr. Campbell 
could have been brought many months before but 
they waited until his case was in the Court of Appeals 
and then, after he was dropped as an employee, they 
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requested that his Court of Appeals case be dismissed. 

“We say that since these charges were stale and 
that since there is some indication that they were 
brought in bad faith they should not be sustained.’’ 

The need for specificity here is particularly emphasized 
since of the ten charges preferred against appellee on 
April 29, 1949, only Charge (1) was alleged to have 
occurred recently. Insofar as dates are given, the other 
nine charges were based on incidents allegedly occurring 
from six months to two years before as follows: 

Charge (2) August 1, 1947; Charge (3) February 3, 
1948; Charge (4) August 19, 1948; Charge (5) No 
date except as to one item, July 16, 1947; Charge (6) 
No date except as to a letter mentioned as the example 
of the charge dated August 21, 1947; Charge (7) Jan¬ 
uary 26, 1948; Charge (8) February 3, 1948; Charge 
(9) February 3, 1948; and Charge (10) October 18, 
1948. 

Appellee submits in summary that the statute requires 
that all the reasons for the proposed action, namely appel¬ 
lee’s dismissal, were required by the statute to be set forth 
specifically and in detail in the charging letter or exhibits 
attached thereto. As was stated by the Court of Claims 
in Stringer v. United States, supra, it was not enough that 
Stringer had 30 days’ knowledge of the proposed reduction 
in his rank, it was necessary under the Act that he receive 
a formal 30-day written notification to this effect. So, it 
cannot be properly argued here that appellee should have 
or could have known the details of the charges against him 
from sources outside the letter of charges. The charging 
letter itself is required by the Act to set forth all reasons 
specifically a/nd in detail. 

Contrary to appellants’ contention as set forth in this 
record, the standard set by the Veterans’ Preference Act 
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requires even more definiteness than does an indictment. 
Present criminal practice, particularly in Federal Courts, 
sanctions indictments containing only a plain concise state¬ 
ment in broad outline of the offenses charged without 
particularity as to details. Codorow v. United States, 173 
F. 2d 439. The requirement of an indictment under present 
practice is that the crime charged be definitely enough 
described so as to prevent a later conviction on the same 
charge. Defendants in criminal cases have access to further 
details by bills of particulars and by discovery. 

In the light of the foregoing, appellee respectfully sub¬ 
mits that the Court's findings of fact (J. App. 232) that: 

“At no time was Plaintiff advised in writing of all 
reasons specifically and in detail of the charges pre¬ 
ferred against him sufficient to inform him with reason¬ 
able certainty and precision of the cause for his 
removal," 

was not “clearly erroneous" within the meaning of the 
following quoted provisions of Rule 52 which provide in 
part as follows: 

“Findings of fact shall not be set aside unless 
clearly erroneous, and due regard shall be given to 
the opportunity of the trial court to judge of the credi¬ 
bility of the witnesses." 

This Court has held that a factual finding by a trial Court 
will not be disturbed on appeal unless it is clearly erroneous. 
Smith v. Wilson, 171 F. 2d 824 (U. S. App. D. C. 125); 
Cherry-Burrell Corporation v. Coe, 143 F. 2d 372 (79 U. S. 
App. D. C. 124); SekuLow v. llth & F St. Valet, 162 F. 2d 
19 (82 U. S. App. D. C. 244). See also Termessee Coal, 
Iron SR. Co. v. Muscoda Local No. 123 etc. (C. C. A. Ala. 
1943), 137 F. 2d 176, affirmed 64 S. Ct. 698, 321 U. S. 590, 
88 L. Ed. 949. 
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The Civil Service Commissioners Did Not Comply with the 
Applicable Law and Regulations Governing Appeal When 
Considering Appellee’s Appeal from the Wrongful Action 
in Discharging Him and the Finding of the Court Below 
to This Effect Should Not Be Set Aside. 

Appellee concurs in the statement of appellants as con¬ 
tained on page ten of their brief that the Court will deter¬ 
mine, in a case of this character, whether there was com¬ 
pliance with statutory procedural requisites relating to 
dismissals. Appellants state on page ten of their brief that 
appellee avers the administrative proceedings resulting 
in his dismissal from the service violate the statutes in that 
he was not granted a “judicial type” of hearing on his 
appeal to the Commission. Appellee is at a loss to under¬ 
stand just what appellants mean by the use of the phrase 
“judicial type” of hearing, and, therefore, does not ac¬ 
cept this statement. In order that the Court may be fully 
advised of appellee’s position in the matter, appellee desires 
to make clear that he is not contending that he should have 
been gra/nted a “trial in the judicial sense” in the adminis¬ 
trative proceedings in his case. j 

The regulations promulgated by appellants, Civil Service | 
Commmissioners, under the Veterans’ Preference Act, 
supra, were not followed, in that unsworn testimony was ! 
improperly received, used, and given greater weight than j 
appellee’s sworn testimony. 

Appellee says that the regulations promulgated by the j 
Civil Service Commissioners pursuant to the Veterans’ j 
Preference Act, supra, were not followed. These regula- 
tions, if not inconsistent with the basic statute have the force ! 

i 

and effect of law. Mallory Coal Co. v. National Bituminous I 
Commission, 99 F. 2d 399. And such regulations are bind- j 

ing upon the agency which promulgates them until repealed j 

l 

I 

I 

i 


I 
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or modified. Sheridan-Wyoming Coal Co. v. Krug (App., 
D. C.), 172 F. 2d 282. 

In order to better understand this and subsequent por¬ 
tions of appellee’s argument, it is believed a brief resume 
of the mechanics of appeal under Section 14 of the Veterans’ 
Preference Act would be helpful. This appeal procedure 
is set forth in Part 22 of Civil Service Regulations, 5 
CRF 88, 1949 edition, which regulations were promulgated 
pursuant to the Veterans’ Preference Act. 

After a veteran preference eligible in departmental 
(Washington, D. C.) service has received an adverse de¬ 
cision on a matter covered by Section 14 of the Veterans’ 
Preference Act, he may appeal to the Chief Law Examiner, 
Civil Service Commission (CSC Reg. 22.6). 

When such an appeal has been taken, a field investiga¬ 
tion is usually made by an investigator of the Civil Service 
Commission who secures the testimony of witnesses, among 
other things (CSC Reg. 22.8(a)). Testimony of witnesses 
in the investigation is to be by affidavit unless this is im¬ 
practical in which case “such weight will be given to the 
unsworn testimony as the record will warrant” (CSC Reg. 
22.8(b)). 

If the preference eligible so requests, a “hearing” is held 
to permit a “personal appearance” by the veteran (CSC 
Reg. 22.9). This hearing is usually, as here, held after the 
field investigation has been completed. The hearings are 
conducted before a Commission representative in an infor¬ 
mal manner permitting testimony of witnesses by veteran 
and the agency involved and for the cross-examination of 
witnesses. The testimony at the hearing is under oath 
and a record of the proceedings is kept (CSC Reg. 
22.10(c) (d)(e)). 

Appellee in his complaint avers that the appeal proceed¬ 
ings before appellants, Civil Service Commissioners, were 
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defective under and contrary to regulations promulgated 
by said appellants under the said Veterans 7 Preference Act, 
in that unsworn testimony was improperly received, used, 
and given greater weight than appellee’s sworn testimony 
in affirming the decision of appellant, Public Printer, in dis¬ 
charging appellee. 

The allegations in appellee’s complaint regarding the 
use of unsworn testimony are supported in detail by appel¬ 
lants’ admissions under Rule 36 by reason of default in 
concurring. (See J. App. 54-65, admissions of appellant, 
Public Printer, Nos. 11, 12, 13, 14, 15, 17, 18, 19, 20, 22: 

J. App. 49-54 admissions of appellants, Civil Service Com¬ 
missioners, 1, 2, 3, 5, 7, 8, 9, 10,12, 13, 14, 16, which are all 
admitted by appellants’ failure to answer .) 

Appellants’ admissions show the availability of witnesses 
whose hearsay unsworn statements were used against appel¬ 
lee without justification or excuse (see J. App. 49-54, ad¬ 
missions of appellants, Civil Service Commissioners, Nos. j 
8, 9, 10, 11, 12, 13, and J. App. 54-65 admissions of appel¬ 
lant, Public Printer, Nos. 23 through 28.) j 

Although appellee requested the presence of witnesses j 
civil service employers from the Government Printing 
Office at a hearing before the Civil Service Commission j 
(J. App. 53), they were not required to appear at the hear¬ 
ing and testify in this case. However, the Chairman of the 
Civil Service Commission on February 14, 1950, in a letter j 
to a local attorney (J. App. 161-163, at page 163) stated: 

“In Section 14 appeals the Commission has been 
scrupulous in giving the veteran the fullest oppor- j 
tunity to present his side of the case full knowledge of j 
the information in the appeals record. We believe I 
that the subpoena power is not adaptable for proceed- I 
ings such as those under Section 14. The subpoena | 
power would simply mean that proceedings under Sec- j 
tion 14 would become, in effect, drawn out and costly j 
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court proceedings without any benefit to the veteran. 
Furthermore, most of the -witnesses in Section 14 pro¬ 
ceedings are civil service employees and the Commis¬ 
sion is in a position to require the testimony of such 
civil service employees. Whenever a veteran’s repre¬ 
sentative in a Section 14 case requests that any civil 
service employee he a witness at the hearing such wit¬ 
ness is required to come to the hearing and testify.” 
(Italics supplied.) 

Thus, it will be seen that the Civil Service Commission 
not only failed to follow its owm rules and regulations in the 
instant case but also failed to conform with its administra¬ 
tive policy as expressed in the above-quoted letter. 

Here again appellee wishes to emphasize that he is rely¬ 
ing upon a right created by statute, namely the Veterans’ 
Preference Act. The regulations promulgated by appel¬ 
lants, Civil Service Commissioners, vrere pursuant to a 
directive of the Veterans’ Preference Act. This Act re¬ 
quired that appellee be given the right to a personal appear¬ 
ance “in accordance with such reasonable rules and regu¬ 
lations as may be issued by the Civil Service Commission.” 
In interpreting this portion of the statute, the Civil Service 
Commission properly interpreted it to mean that appellee 
would be entitled to a hearing (Civil Service Regulations 
22.9, et seq.). 

The Civil Service Commission further provided in the 
same regulation the method by which such hearing -would 
be conducted. Among other things it provided rules for 
the admission of evidence; that testimony would be taken 
under oath, and that a record of the hearing would be kept. 
The regulations permit the appearance and cross-examina¬ 
tion of witnesses. 

Appellee requested appellant, Public Printer, through 
appellants, Civil Service Commissioners, to have certain 
witnesses present at the hearing. These witnesses were not 
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present at the hearing nor does the record show that any 
attempt was made to require their presence although they 
were Civil Service employees, and the President of the 
Civil Service Commissioners has stated, that whenever a 
veteran’s representative in a Section 14 case requests that 
any Civil Service employee be a witness at the hearing, such 
witness is required to come to the hearing and testify. 
Because of the failure of the Commissioners to require these 
witnesses to appear there was no adversary hearing as 
contemplated by the Civil Service Regulations; and appel¬ 
lee was thereby deprived of the right of cross-examination 
with resultant detriment and damage to him. 

In the Stringer case, supra, the Court condemned the 
failure of the Civil Service Commission to make a genuine 
compliance with the spirit and intent of its regulations with 
respect to the kind of hearing necessary in the following 
language: 

<<« « • 'pi ien> too, the law requires the privilege 
of a personal appearance on appeal to the Civil Serv¬ 
ice Commission. This was not granted; and when it 
was belatedly allowed, it was after a decision and in 
such a way as to say , 1 Oh, well, if we must listen to you, 
pay your own expenses, come up to Washington and 
we’ll hear you; but see how far you get.’ There was 
manifestly no genuine compliance. 

These were not little matters . They are of vast con¬ 
cern to the great array of veterans who at least are 
entitled to a good-faith compliance with the rights 
gramted by a grateful people through their Congress. 
We cannot set the pattern of trimming away these 
rights.” (Italics supplied.) 

Despite this refusal to produce witnesses, appellant, 
Public Printer, was permitted to introduce into the record 
at that hearing through an emissary an unsigned written 
statement on an essential point in the case thereby depriving 




appellee of the right to cross-examine the persons who 
prepared the statement (R. 161-162). 

Appellee submits that appellants, Civil Service Commis¬ 
sioners, through the authority granted by the Veterans’ 
Preference Act of 1944, as amended, had the necessary 
authority to, and in other cases it did, compel the attendance 
of Civil Service employees as witnesses at hearings sched¬ 
uled pursuant to said Act under Section 19 thereof. 

Section 19 Veterans’ Preference Act of 1944, as amended, 
(5 U. S. C. A. Supp. Sec. 868) provides in pertinent part as 
follows: 

“It shall be the authority and duty of the Civil Serv¬ 
ice Commission in all cases under the classified Civil 
Service to make and enforce appropriate rules and 
regulations to carry into full effect the provisions, 
intent, and purpose of this chapter and such Executive 
Orders as may be issued pursuant thereto and in fur¬ 
therance thereof:” 

Section 11 of the Veterans’ Preference Act, 5 U. S. C. A. 
Supp. Sec. 860 also gives the Commissioners authority 

“to promulgate appropriate rules and regulations 
for the administration and enforcement of the provi¬ 
sions of this chapter.” 

The regulations promulgated by the U. S. Civil Service 
Commission are inadequate and unreasonable and are not 
“reasonable rules and regulations” as required by the 
Veterans’ Preference Act. The Veterans’ Preference Act 
required plaintiff be given right to personal appearance 
“in accordance with such reasonable rules and regulations 
as may be issued by the Civil Service Commissioners”. 
The Commission administratively interpreted this statute 
to mean that plaintiff would be entitled to a hearing (C. S. 
Reg. 22.9 et seq.). The “right of appeal” as prescribed 
by said Act contemplates the presentation of evidence and 
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the consideration of that evidence by the Commission after 
a hearing for the purpose of the Commission to reach its 
determination in the matter. The regulations do not give 
the “preference eligible” mentioned in the Act the abso¬ 
lute right of requiring the attendance of witnesses at the 
hearing before the Civil Service Commission. The absence 
of such provision in the regulations renders same not 
“reasonable” within the meaning of said Act. Further, 
Section 22.9(f) of the regulations is unreasonable and 
therefore violates the provisions of Section 14 of the 
Veterans’ Preference Act. That regulation provides: 

“The Commission does not have the power of sub¬ 
poena and appellants and their designated representa¬ 
tives, and employing agencies, will be required to make 
their own arrangements for the appearance of wit¬ 
nesses.” 

This, it is respectfully submitted, is an inadequate and un¬ 
reasonable regulation under the statute because the regu¬ 
lation (paragraph 22.9(c)) gives a right of cross examina¬ 
tion. How can one cross-examine a witness that is not 
required to attend a hearing? 

In the case of Morgan v. United States, 304 U. S. 1, at page 
22, the Court said: 

“The maintenance of proper standards on the part 
of administrative agencies in the performance of their 
quasi-judicial functions is of the highest importance 
and in no way cripples or embarrasses the exercise of 
their appropriate authority. On the contrary, it is in 
their manifest interest. For, as we said at the outset, 
if these multiplying agencies deemed to be necessary 
in our complex society are to serve the purposes for 
which they are created and endowed with vast powers, 
they must accredit themselves by acting in accordance 
with the cherished judicial tradition embodying the 
basic concepts of fair play.” (Emphasis supplied) 
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Furthermore, Chapter 22.8 (e) of the Rules and Regu¬ 
lations of the U. S. Civil Service Commission states: “The 
testimony at hearings shall be under oath”. 

The Civil Service Regulations were not followed in the 
instant case in that unsworn statements of what it was 
believed or represented that certain witnesses would testify 
if called were improperly received. Such evidence was con¬ 
sidered and given greater weight than the sworn testimony 
offered by appellee. 

After having previously requested in writing that two 
witnesses, S. Preston Hipsley and R. H. Herrell be required 
to be present at the hearing before the Civil Service Com¬ 
mission, appellee’s counsel asked the following question: 

‘ 4 Before I go into my opening statement, I would like 
to inquire of Mr. Mellor whether or not the Government 
Printing Office intends to call the witnesses that we 
requested. 

Mr. Mellor: No, I do not think that we will.” 

No witnesses appeared before the Civil Service Commis¬ 
sion to testify against plaintiff although they were in the 
city, employed by the Government Printing Office, and not¬ 
withstanding the fact that request was made by plaintiff 
that the witnesses Hipsley and Herrell appear. 

m 

The Reference of This Case to the Commissioner of Veterans’ 
Cases Was in Accordance with the Local Civil Rules of 
the Court Below, and in Any Event Was Not Prejudicial 
Error. 

In this suit by a veteran of World War II entitled to pref¬ 
erence under the terms of the Veterans’ Preference Act 
against the Public Printer and the Civil Service Commis¬ 
sioners, mandatory relief is asked against the Public 
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Printer for his failure, in separating appellee from the 
service, to conform with the provisions of the Veterans’ 
Preference Act, as amended; and against the Commission¬ 
ers of the Civil Service Commission for their failure to 
follow the regulations issued pursuant to that Act in 
reviewing Appellant’s discharge from his position in the 
Government Printing Office. 

One of the questions here presented by appellants is 
whether, as appellee contends and one of the judges of the 
court below held, this is the type of case that stands auto¬ 
matically referred to the Commissioner of Veterans’ Cases 
for report under Rule 29 of the Local Civil Rules of the 
U. S. District Court for the District of Columbia. The 
Commissioner’s report in this case was made to a Judge of 
the Court below other than the Trial Judge and pertained 
only to preliminary matters. The Commissioner’s recom¬ 
mendations were (J. App. 126-127): 

“For the reasons stated above, I recommend that 

(1) the motion of plaintiff to strike the Exhibit I, 
attached to the affidavit of Hull, be denied; 

(2) the objections of the defendants to the Requests 
for Admissions be overruled; 

(3) the motion of the defendants for Summary Judg¬ 
ment be denied; and 

(4) the cross-motion of the plaintiff for Summary 

Judgment be denied.” 

• 

It is readily observed from the foregoing that this report 
could not have affected the Trial Court in the consideration 
of the evidence in this case, and under no circumstances 
could be considered as prejudicial error. 

The opinion of Judge Kirkland of the Court below, filed 
October 6,1950 (R. —) after Appellants asked a rehearing 



of the Court’s Order, referring this proceeding to the 
Commissioner, was as follows: 

“This cause came on to be heard on defendants’ mo¬ 
tion for a rehearing on the order referring the proceed¬ 
ings to the Commissioner of Veterans’ Cases pursuant 
to Rule 29(a) 2 of the local civil rules of this Court. 
This order was made in accord with local practice in 
the application of this rule as evidence by James J. 
Donovan, Jr. v. United States, et at., Civil Action No. 
32447. The fact that the Civil Service Commissioners 
are party defendants in this cause is not a sufficient 
reason to create an exception to the application of 
this rule. 

“Therefore, the motion for a rehearing is denied and 
the matter stands referred to the Commissioner of 
Veterans’ Cases for hearing and report.” 

The decision of Judge Letts in the case of Donovan v. 
United States and Robert Porter Patterson, Secretary of 
War, Civil Action No. 324-47, referred to in the Opinion 
quoted above, reads as follows: 

“Plaintiff asks this court to order the Secretary of 
War to restore him to his status of Flight Officer, Army 
of the United States, as of June 2, 1944 and to pay 
plaintiff for accumulated pay which he has been pre¬ 
cluded from earning since the time of his discharge and 
relief from active duty. 

“Plaintiff and defendant Join in a petition asking 
this court to interpret local Rule 29(a) and to advise 
whether the instant case falls within the purview, of the 
rule and whether the case should stand referred to the 
Commissioner of Veterans’ Cases. 

“Rule 29(a), Subsection 2, relates to actions against 
an officer of the United States for mandatory or injuc- 
tive relief concerning * # *, compensation, # * *, 
or other benefits due veterans # * *. 

“It seems clear that the suit is one for mandatory 
relief against an officer of the United States and the 
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relief sought concerns compensation claimed by plain¬ 
tiff. It would seem that this clearly brings the instant 
suit within the operation of the rule. 

“Approaching the inquiry from another point of 
view I am of opinion that the subject matter here in 
issue falls within the scope of the rule and particularly 
the catchall language at the close of Subsection 2, ‘or 
other benefits due veterans * * V It was the mani¬ 
fest intention of the court to cover unenumerated bene¬ 
fits which veterans may claim. The averments of the 
complaint now before the court indicate the desirability 
for the general language of the rule as quoted. 

“At the trial it will be necessary to produce before 
the court the official records of the War Department. 
The general purpose of the rule will be promoted if the 
consent of the parties permits the Commissioner to 
summarize same for use at the trial. 

“For the reasons indicated the court thinks that 
this case should stand referred to the Commissioner of 
Veterans’ Cases.” 

The office of Commissioner of Veterans’ Cases was estab¬ 
lished by the Court below pursuant to an Order entered 
by it in general term on February 28,1931, which stated: 

“Pursuant to the authority conferred by Section 65 
of the District Code, the following positions deemed 
necessary for the due administration of justice are 
hereby created, and their respective salaries fixed in 
accordance with the appropriations contained in the 
Act approved February 23, 1931 (Public No. 721).” 

In the hearings before the Subcommittee of House Com¬ 
mittee on Appropriations upon District of Columbia Ap¬ 
propriation Bill for 1932, pp. 337-342, the following appears: 

Mr. Simmons. This question comes to my mind. If 
the Commissioner could do this sort of work in con¬ 
nection with veterans’ cases, could not the Commis¬ 
sioner do that same sort of work in other classes of 
cases just as well? 


I 
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“Justice Adkins. That is what has been in the back 
of our minds, and we hope that can be done. We hope 
eventually that is what will happen. 

“Chief Justice Wheat. That is what they do in 
England. 

“Mr. Thatcher. If you had one commissioner of the 
court you might not want to confine him to any one 
particular type of duty, but leave that to the discre¬ 
tion of the court. 

“Justice Adkins. That is a very good suggestion. 

“Mr. Thatcher. There might be some particular 
cases, outside of those coming from the Veterans’ 
Bureau, where he might serve the court. 

“Justice Adkins. I think that is quite right, and 
that it would be very wise if we should make our rules 
broad enough to enable us to refer any such cases to 
him.” 

Counsel is informed that there have been filed by the 
Commissioner of Veterans’ Cases in the past reports under 
Rule 29 in three cases involving reemployment matters aris¬ 
ing under Subsection (a)2. 

Local Rule 29 in pertinent part is as follows (Appendix 
B to Appellant’s brief): 

“(a) Reference to Commissioner. The following 
cases when filed shall stand referred to the Commis¬ 
sioner of Veterans’ Cases: 

• •••••• 

“2. Actions against an officer of the United States 
for mandatory or injunctive relief concerning insur¬ 
ance, compensation, retired emergency officers pay, or 
other benefits due veterans or their dependents.” 
(Italics supplied.) 

Appellee’s case meets all the requirements of the rule. 
It is a suit for statutory benefits given appellee as a vet¬ 
eran; is against officers of the United States and asks for 
mandatory relief. 
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It is clear from a reading of Local Civil Buie 29 that 
its purpose is to have all veteran benefit cases wherein 
the United States or an officer of the United States is a 
party automatically referred to the Commissioner of Vet¬ 
erans’ Cases. This Rule also contemplates the referral 
of an additional group of cases involving veterans but not 
involving the Government. Paragraph (b) of the Rule 
permits the pre-trial judge to refer to the Commissioner of 
Veterans’ Cases re-employment suits by veterans against 
private employers. This same provision of the Rule permits 
the pre-trial judge to refer other Congressionally conferred 
veteran benefit cases involving private parties to the Com¬ 
missioner of Veterans’ Cases. 

It is apparent that the total potential scope of the Com¬ 
missioner’s jurisdiction as stated in the Rule is all cases 
involving rights, benefits, privileges or immunities ex¬ 
tended by Congress to veterans, either in their relations 
with the Government or with private parties. 

Where the Government itself is involved, such cases stand 
automatically referred to the Commissioner of Veterans’ 
Cases for the purpose of expediting and assisting the work 
of the Court in disposing of this type of litigation. 

It is submitted that Local Civil Rule 29 requires that 
Ihe instant case stand referred to the Commissioner of 
Veterans’ Cases as of the date of its filing. 

This general question of whether the Commissioner of 
Veterans’ Cases has jurisdiction in matters such as involves 
the instant case could, under no circumstances, amount to 
prejudicial error in the instant case, even though this 
Court should interpret and construe this Local Civil Rule 
as urged by Appellants here. 
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Conclusion 

For the reasons stated, it is respectfully submitted that 
the judgment below should be affirmed. 

Warren E. Miller, 

910 17th Street, N. W., 

Washington 6, D. C., 
Attorney for Appellee. 

Proof of Service 

I certify that I have this 24th day of September, 1951, 
served a copy of this brief upon Holmes Baldridge, Assist¬ 
ant Attorney General, Washington, D. C., E. Leo Backus, 
Edward H. Hickey and Joseph Kovner, Attorneys, Depart¬ 
ment of Justice, Washington, D. C., Counsel for Appellants, 
by mailing a copy, postage prepaid, to each of them, 
properly addressed. 

Warren E. Miller, 

910 17th Street, N. W., 

Washington 6, D. C., 
Attorney for Appellee. 
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Questions Presented 

1. In a case tried without a jury grounded upon Section 
14 of the Veterans ’ Preference Act, as amended (5 U. S. 
C. A. 863), requiring advance written notice stating “any 
and all reasons, specifically and in detail” for the pro¬ 
posed discharge of a World War II veteran entitled to the 
benefits of said Act, where the trial court found as a fact 
that at no time was plaintiff advised in writing of all rea¬ 
sons specifically and in detail of the charges preferred 
against him sufficient to inform him with reasonable cer¬ 
tainty and precision of the cause for his removal, was 
such finding of fact “clearly erroneous” within the meaning 
of Rule 52(a), Rules of Civil Procedure providing that such 
findings of fact shall not be set aside unless they are clearly 
erroneous? 

2. Whether, after establishing regulations pursuant to 
law for consideration of cases such as this, the Civil Serv¬ 
ice Commission may disregard such regulations, or must 
these regulations be followed, as they have the force and 
effect of law? 

3. Whether the reference of this case, prior to trial, to the 
Commissioner of Veterans’ cases under the local Civil rules 
of the court below, was prejudicial error? 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11306 

JOHN J. DEVINY, Public Printer, ROBERT RAMS- 
PECK, FRANCES PERKINS, JAMES MITCHELL, 
United States Civil Service Commissioners, Appellants, 

vs. 

ORTON T. CAMPBELL, Appellee 


APPEAL FROM JUDGMENT OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF CO¬ 
LUMBIA 

BRIEF FOR AMICUS CURIAE 


Statement 

This organization, the Veterans of Foreign Wars of the 
United States, whose members to the number of one million 
of the overseas personnel of the Armed Services of the 
United States, who have fought our country’s battles in 
all wars on foreign shores, in hostile seas, and in the air 
approaches to hostile lands, speaking for them, and feeling 
it also expresses the wishes of all others who have been num¬ 
bered among these gallant citizens who fight for and main¬ 
tain our country’s honor and prestige in time of strife, wish 
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to inform the Court that our organization and these vet¬ 
erans are vitally and intensely interested and concerned in 
the issue involved in this case and its outcome as it affects 
them and the benefits which are theirs under the provisions 
of Section 14 of the Veterans Preference Act of 1944, as 
amended, (58 Stat. 723; 5 USC 863). 

Issues 

The issues as found in the pleadings, exclusive of the 
specific harm or damage suffered by the appellee, are: 

1. As appellee was not advised in writing of all reasons 
for his discharge from federal employment, specifically 
and in detail of the charges preferred against him as re¬ 
quired by law, his discharge was wrongful, and the finding 
of the Court below to this effect should not be set aside. 

2. The Civil Service Commissioners did not comply with 
the applicable law and regulations governing appeal when 
considering appellee’s appeal from the wrongful action in 
discharging him and the finding of the Court below to this 
effect should not be set aside. 

3. The reference of this case to the Commissioner of Vet¬ 
erans’ Cases was in accordance with the local civil rules of 
the Court below, and in any event was not prejudicial error. 

Both of the parties to the action have in their briefs spe¬ 
cifically and in detail set out the issues as seen from their 
point of view% and have cited law decisions, statutes, orders 
and regulations fully on all phases of the case, and we feel 
that little further documentation should be visited upon the 
Court, and request indulgence in this respect, if this brief 
is confined to mostly argument and presentation of what we 
believe is the interest of veterans generally in the issue. 

Argument 

On April 29, 1949, the Public Printer mailed to appellee, 
a World War II veteran entitled to benefits of the Veterans 
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Preference Act of 1944 as amended, notice of discharge from 
his employment in the Government Printing Office, citing 
ten alleged reasons for such discharge. On May 12, 1949, 
appellee made a written request for a more specific and de¬ 
tailed statement of the charges preferred against him. This 
request was not granted. 

Section 14 of the Veterans Preference Act of 1944, as 
amended, provides in clear and unmistakable language that 
“all reasons specifically and in detail” must be furnished 
in cases such as appellee’s involving discharge from federal 
employment. 

The question resolves itself rather simply. May the Civil 
Service Commission apply a limitation to the meaning of 
“all”, “specifically”, and “detail” which does violence to 
the ordinary meaning of these words. 

We recognize that the problem of when to substitute judi¬ 
cial for administrative judgment is often a difficult one. 
The Court below found that the meaning and implications 
of a mandate in the law that “all reasons specifically and in 
detail” must be given their ordinary meaning, and there¬ 
upon substituted its judicial judgment, that there was non- 
compliance with Section 14 of the Act of 1944, for the ad¬ 
ministrative judgment of the Civil Service Commission. 

Courts have endeavored to distinguish carefully between 
questions which are properly the subject of expert and 
technical judgment in the hands of an experienced and in¬ 
formed agency, and questions of a more general nature con¬ 
cerning which the Court is as competent an arbiter as the 
administrative body. In the former case, the Courts have 
applied a very limited scope of review, and in the latter a 
much broader one. National Labor Relations Board vs. 
Standard Oil Co., 138 F. (2d) 885. 

Where the question examined involves the common law, 
civil law, ethical questions, legislative history, a priori 
reasoning, the meaning of non-technical words and concepts 
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and the tradition of and philosophy of law and government, 
the Court rather than the agency is the expert body, (em¬ 
phasis supplied). Osage Nation of Indicms vs. United 
States, 1 Pike & Fischer, Admin. Law (2d) 237. 

The statutory procedural requirements relating to dis¬ 
missals of federal employees must be followed or the dis¬ 
missals will be set aside by the Courts. Borah v. Biddle, 
141 F. 2d 278, cert. den. 65 S. Ct. 42; Fisher vs. Haeberle, 
80 F. Supp. 652; Wittner v. U. S., 76 F. Supp. 110; Stringer 
v. United States, 117 C. Cls. 30, 90 F. Supp. 375. 

Here we have an unmistakable statutory procedural re¬ 
quirement, yet appellants want to make something less of it. 
The Veterans of Foreign Wars of the United States, with 
over forty years experience in working and appealing to 
the Congress to bring the concept of veterans preference 
to its present pattern in the Veterans Preference Act of 
1944, might well pause to reflect on this most recent attempt 
by appellants to fashion the Veterans Preference Act of 
1944 into something they, rather than the Congress, 
created. 

The then War Department several years ago sought to 
change the Veterans Preference Act of 1944, albeit very 
slightly. In this case, Stringer v. United States, 117 C. Cls. 
30, 90 F. Supp. 375, a veteran was given a 29-day notice 
of a proposed reduction in salary covered by Section 14 
of the Veterans Preference Act, rather than the requisite 
30-day notice. The Court of Claims in voiding the reduction 
taken pursuant to the 29-day notice stated at P. 380: 

“The Congress is the policy-making branch of our 
Government. It said plaintiff should have at least 
thirty days’ notice. The War Department gave him 
twenty-nine. Why? We have no doubt the official 
thought he was allowing exactly thirty days. But in 
his efforts to give not an ounce more than was neces¬ 
sary he sliced the ham too thin.” (Emphasis supplied) 



The application of the language of the Stringer decision, 
supra, to this case is clear and positive. 

Rule 52 (a), Rules of Civil Procedure, provides in part 
as follows: 

“Findings of fact shall not be set aside unless clearly 
erroneous, and due regard shall be given to the oppor¬ 
tunity of the trial court to judge of the credibility of 
the witnesses.’’ 

The Court below found (J. App. 232) that: 

“At no time was Plaintiff advised in writing of all 
reasons specifically and in detail of the charges pre¬ 
ferred against him sufficient to inform him with reason¬ 
able certainty and precision of the cause for his re¬ 
moval.” 

This Court has repeatedly held that a factual finding 
by a trial Court will not be disturbed on appeal unless it is 
clearly erroneous. 

Appellants in their brief make much of what they con¬ 
tend is appellee’s desire for a “judicial type” of hearing 
before the Civil Service Commission and would have the 
Court mistakenly believe that the failure to grant a “ju¬ 
dicial type” of hearing led appellee to the prosecution of 
this cause. 

Sufficient to say that appellee does not contend that he 
should have been granted a “trial in the judicial sense” 
in the administrative proceedings in his case. 

Appellee, however, does contend, and in this he stands 
shoulder to shoulder with the Veterans of Foreign Wars 
of the United States, that the regulations promulgated by 
the Civil Service Commission are inadequate and unreason¬ 
able and are not “reasonable rules and regulations” as 
required by the Veterans Preference Act. The Veterans’ 
Preference Act required plaintiff be given the right to 
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personal appearance “in accordance with such reasonable 
rules and regulations as may be issued by the Civil Service 
Commissioners”. The Commission administratively in¬ 
terpreted this statute to mean that the plaintiff would be 
entitled to a bearing (C.S. Reg. 22.9 et seq.) The “right 
of appeal” as prescribed by said Act contemplates the 
presentation of evidence and the consideration of that evi¬ 
dence by the Commission after a bearing for the purpose 
of the Commission to reach its determination in the matter. 
The regulations do not give the “preference eligible” men¬ 
tioned in the Act the absolute right of requiring the at¬ 
tendance of witnesses at the hearing before the Civil Serv¬ 
ice Commission. The absence of such provision in the 
regulations renders same not “reasonable” within the 
meaning of said Act. Further, Section 22.9(f) of the 
regulations is unreasonable and therefore violates the 
provisions of Section 14 of the Veterans’ Preference Act. 
That regulation provides: 

“The Commission does not have the power of sub¬ 
poena and appellants and their designated representa¬ 
tives, and employing agencies, will be required to make 
their own arrangements for the appearance of wit¬ 
nesses.” 

This, it is respectfully submitted, is an inadequate and 
unreasonable regulation under the Statute because the reg¬ 
ulation (paragraph 22.9(c)) gives a right of cross exami¬ 
nation. How can one cross-examine a witness that is not 
required to attend a hearing? 

Furthermore, Chapter 22.8 (e) of the Rules and Regu¬ 
lations of the U.S. Civil Service Commission states: “The 
testimony at hearings shall be under oath”. 

The Civil Service Regulations were not followed in the 
instant case in that unsworn statements of what it was be¬ 
lieved or represented that certain witnesses would testify 
if called were improperly received. Such evidence was 
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considered and given greater weight than the sworn testi¬ 
mony offered by appellee. 

Appellants contend that the automatic reference of this 
case to the Commissioner of Veterans’ Cases was erron¬ 
eous. 

The office of Commissioner of Veterans’ Cases was es¬ 
tablished by the Court below pursuant to an Order entered 
by it in general term on February 28, 1931, which stated: 

“Pursuant to the authority conferred by Section 65 
of the District Code, the following positions deemed 
necessary for the due administration of justice are 
hereby created, and their respective salaries fixed in 
accordance with the appropriations contained in the 
Act approved February 23, 1931 (Public No. 721).” 

Local Rule 29 in pertinent part is as follows: 

“(a) Reference to Commissioner. The following 
cases when filed shall stand referred to the Commis¬ 
sioner of Veteran’s Cases: 

• •••••• 

“2. Actions against an officer of the United States 
for mandatory or injunctive relief concerning insur¬ 
ance, compensation, retired emergency officers pay, or 
other benefits due veterans or their dependents.” 

(Emphasis supplied). 

Appellee’s case meets all the requirements of the rule. 
It is a suit for statutory benefits given appellee as a vet¬ 
eran; is against officers of the United States and asks for 
mandatory relief. 

The phrase “or other benefits due veterans” does not, 
as appellants contend, limit such reference to cases involv¬ 
ing monetary benefits. In the laws administered by the 
Veterans Administration there is only one monetary bene¬ 
fit; i.e. pension, which is excluded from those enumerated 
in Local Rule 29 as actions which would stand referred to 
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the Commissioner of Veteran’s Cases. A pension is a gra- 
tnity involving no claim of right, nor agreement of parties, 
nor rights of third persons. Harrison v. United States, 20 
Ct. Cls. 122. It is therefore not subject to judicial review. 
Consequently, Local Rule 29 in its use of the words “or 
other benefits due veterans” contemplated actions other 
that those involving monetary benefits. 

There is one disturbing theme that runs through appel¬ 
lants’ stand in this action. 

At page 33 of the stenographic transcript of the pro¬ 
ceedings of April 25, 1951, in the Court below, government 
counsel made the following statement to the Court: 

“Mr. Backus: I am trying to give the Court a little 
background of what this case is about. He has cost the 
Government Printing Office over one-half million dol¬ 
lars in defending this case, that is an absolute fact, that 
is apart from what has happened to other agencies of 
the Government”. (Emphasis supplied). 

All the forces which the Government can muster in an 
action involving an employee have been marshalled against 
this World War II veteran. Why? Because appellee by 
his singleness of purpose and tenacity of will to fight for 
a right which was granted to him by the Congress has stood 
steadfast for four years athwart the efforts of the Govern¬ 
ment Printing Office and the Civil Service Commission to 
change the Veterans Preference Act of 1944 in important 
particulars by agency ruling or procedure or executive fiat. 

It is disturbing when we think that the Government has 
spent one-half million dollars to separate appellee from 
his employment in the Government Printing Office. The 
Veterans of Foreign Wars of the United States believes 
that this money could have been preserved for the com¬ 
mon good had appellants not sought to make something 
less of “all”, something general of “specific”, something 


brief of “detail”; and had they not in their dealings with 
appellee “sliced the ham too thin”. 

Conclusion 

The last word, as always, rests with the judiciary, and 
we and twenty million veterans greatly concerned await 
your decision, believing that the judgment of the Court 
below should be affirmed. 

Respectfully submitted, 

John C. Williamson, 

Counsel 

Veterans of Foreign Wars of 

The United States 
Amicus Curiae 

I 




10 


MOTION BY THE VETERANS OF FOREIGN WARS OF 
THE UNITED STATES FOR LEAVE TO FILE A 
BRIEF AMICUS CURIAE IN THE ABOVE-ENTITLED 
CAUSE. 

The Veterans of Foreign Wars of the United States re¬ 
spectfully shows to the Court as follows: 

The matters at issue in the within action vitally affect 
the welfare, interest, and rights of a large number of vet¬ 
erans of World War II, and this organization as such ad¬ 
vises that its interests and purposes require it to do all 
that is possible in respect to the matters at issue, which 
will do justice to the members of the Veterans of Foreign 
Wars of the United States and all other veterans, and be 
right and just. 

Wherefore, it is respectfully moved that this Court grant 
leave to the Veterans of Foreign Wars of the United States 
through its attorney, John C. Williamson, Esquire, to 
enter its appearance in this cause for the purpose of filing 
a brief amicus curiae. 

Veterans of Foreign Wars of 

The United States 

John C. Williamson, 

Attorney for Movant, Amicus Curiae 
1025 Connecticut Avenue 
Washington, D. C. 
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Order 

On consideration of the motion of the Veterans of For¬ 
eign Wars of the United States for leave to file a brief 
herein as amicus curiae, it is 

Ordered by the Court that the motion be, and it is hereby, 
granted. 

Per Curiam. 

Dated: June 27, 1951. 
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